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Abstract

There are two primary ways of copying or showing expressive works while
minimizing legal liability, in most systems of intellectual property law. The first
way is seeking clear permission in a writing or other consent from the author or
current owner under specific terms, which may implicate payments, usage or
territorial limits, or other restrictions. The second way involves invoking a
legislative right to use a work in a way that copyright holders cannot control—
criticism, comment, teaching, or research are a few examples. Some scholars of
copyright law contend that legislative rights (known in the United States as “fair
use”’) have been in a state of decline alongside free speech and the right to resell
purchased works, with a growing emphasis on licensing rather than free use. The
decline of statutory free use in the United States culminated in judicial decisions in
2023-2024 featuring Andy Warhol’s art and the Netflix series Tiger King. This
article draws on a previously understudied data set to test this assertion and to
propose an explanatory hypothesis that might account for it. The data set involves
Westlaw Key Numbers, a hierarchical numerical system based on a human-
generated set of coded rules based on sentences and paragraphs in U.S. federal
court decisions, with linked topic numbers and legal issue numbers. This article
explores the hypothesis that free speech came under widespread attack by the
press, the courts, and online platforms following the twin “fake news” shocks of
the Brexit referendum in the United Kingdom and the election of Donald Trump as
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the first true “outsider” to become president of the United States without
significant political or military experience. It is a hypothesis often referenced by
free speech scholars and commentators. By dividing individual federal judicial
decisions with accompanying fair use-related Key Numbers into 2009-2016 and
2017-2024 periods, the article tests the hypothesis that free speech may have been
deemphasized since 2017, in favor of the model of copyright as an engine for
reliable media sources, a model which tries to maximize licensing income for
rightsholders. A bulwark of unrestrained speech, namely fair use, is in decline.
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L. Introduction

Prior research has rarely considered the impact of the national political climate, in
partisan terms, on judicial decision-making relating to copyright exceptions. As
described below, scholars are more likely to analyze the political context when
analyzing developments in online intermediary liability for harmful content other
than copyright infringement, or special online enforcement treaties or directives.
This Article attempts to close this gap by employing an event-study methodology
to assess whether an epochal change in U.S. political culture impacted fair use
findings in federal courts between 2009 and 2024.

The article has three major parts. Part I contains the background on copyright law
and fair use. It explains the four-factor statutory test for fair use and how those
four factors have been broadly conceptualized. It then provides a literature review
relating to prior empirical research into fair use, focusing on the important topic of
success rates for those raising the defense, and key principles driving this rate.
This first part concludes with the background on the developments in U.S. political
climate and how 2017 presented a turning point, and a brief exploration of changes
in U.S. fair use trends focusing on application of the “transformative use” doctrine.
Next, Part II introduces the materials and methods of this article’s empirical
research. The Key Number System and its measurement across the before-and-
after period covered by the event study are the article’s novel contribution. Part I11
summarizes the outcome of the research.



A.  The Free-Speech Background

Fair use is a nineteenth-century coinage that builds on prior centuries of judicial
decisions.! Early fair use was a vast expansion of the Anglo-American copyright
monopoly for the United States, and a virtual abandonment of an idea-expression
dichotomy and a legal right to exercise “learning and judgment” that preceded it.?
Under the “learning and judgment” doctrine, a subsequent author could avoid
copyright liability by abridging a prior work without permission as long as the
selection of excerpts reflected new knowledge beneficial to the public.® As another
scholar said of fair use prior to its codification in 1976, a fair use might be
“reasonable and customary” and therefore entitle its proponent to an implied
license according to which everyone releases their work to the public subject to
limited rights. Authors had to know that many subsequent uses would be made
without permission, e.g., in the press, and tacitly agreed to such customary uses.*

By 1976, the United States Congress formulated legislation to codify the fair use
analysis that had emerged in the mid- to late-nineteenth century and in the
twentieth century. No intention was expressed to freeze, or to overturn, the
“traditional equities” of fair use as a case-by-case, fact-sensitive adjudication.” The

' E.g., Folsom v. Marsh, 9 F. Cas. 342, 345-47 (C.C.D. Mass. 1841); Lawrence v. Dana, 15 F. Cas. 26,
60 (C.C.D. Mass. 1869). On the evolution of fair use after the Folsom case, see Harper & Row Publishers
v. Nation Enters., 471 U.S. 539, 548-49 (1985).

2 Gyles v. Wilcox [1740] 26 Eng. Rep. 489, 27 Eng. Rep. 682 (Ch.). Compare Folsom v. Marsh, 9 F.
Cas. 342, 345-48 (“The entirety of copyright is the property of the author; and it is no defense, that
another person has appropriated a part, and not the whole, of any property.”); Lawrence v. Dana, 15 F.
Cas. 26, 60 (C.C.D. Mass. 1869); Stowe v. Thomas, 23 F. Cas. 201 (C.C.E.D. Pa. 1853); Gyles v. Wilcox
[1740] 26 Eng. Rep. 489. For an idea-expression discussion undermined by Folsom and its progeny such
as Kelam v. Harper Bros., 222 U.S. 55 (1911); Harper & Row, 471 U.S. 539, and Andy Warhol
Foundation for the Visual Arts v. Goldsmith, 599 U.S. 140 (2023). For a classic articulation of the
exclusion of character or story ideas from copyright protection, see Stowe, 23 F. Cas. 201. On the right to
add one’s own learning to existing texts, prior to Folsom, see, e.g. Newbery’s Case [1773] 98 Eng. Rep.
913 (Ch.), Dodsley v. Kinnersley [1761] 27 Eng. Rep. 270, 271 (Ch.); 2 James Kent, Commentaries on
American Law. George F. Comstock ed., 11th ed. 1867, 480 (citing Gyles, 2 Atk. 141; Dodsley, Amb.
403).

3 E.g., Dodsley v. Kinnersley [1761] 27 Eng. Rep. 270, 271 (Ch.), Gyles v. Wilcox [1740] 26 Eng. Rep.
489, 27 Eng. Rep. 682 (Ch.).

4 E.g., Richard De Wolf, An Outline of Copyright Law. Boston: J.W. Luce, 1917, 429; Saul Cohen, “Fair
Use in the Law of Copyright.” In Copyright and Related Topics: A Choice of Articles, The Los Angeles
Copyright Society and UCLA School of Law eds. Los Angeles, CA: UCLA, 1955, 107.

5 Harper & Row, 471 U.S. at 549 (“The statutory formulation of the defense of fair use in the Copyright
Act reflects the intent of Congress to codify the common-law doctrine.”); H.R. Rep. No. 94-1476, 65,
72-73, 1976 U.S.C.C.A.N. 5675{f.



four factors identified in the statute are to some extent themselves ill-defined,
including the purpose and character of the use including its commerciality, the
nature of the copyrighted work presumably in reference to its degrees of privacy
and stamp of a unique personality, the amount and substantiality of the portion
taken from the work, and the effect of the use on the potential market for or value
of the work.® Still, their careful balancing on a case-by-case basis is thought by
Supreme Court justices to shield the free speech right to creatively weave others’
works into one’s own.”

With regard to the first factor, the Supreme Court clarified in 1993 (in a case called
Campbell) that a use is more fair in purpose/character, or “transformative,” if it
does something more than repackage or republish the original copyrighted work.
The question is whether the “work adds something new, with a further purpose or
different character, altering the first with new expression, meaning or message....”®
Such uses contribute to copyright’s constitutional purpose, advancing the “progress

of Science” and the development of art and culture.’

The second factor deals with whether the copyrighted work is of a creative or
subjective sort that needs copyright, or is more factual or in “need” of rapid and
unrestrained communication, akin to historical facts or public events.!°

The third factor has no limit or weighing scale on its face, but the legislative
history suggests an assessment of the benefits of the use against alternatives and
possible overuse-related harms.!! Courts have developed what are known as “sub
rosa rules” of fair use, identified by Justin Hughes as including such rules as
“commercially repurposing copyrighted photographs without alteration is generally
not fair use,” and there is a fair use privilege to “searchable databases that do not
provide market substitution for the works copied.”!?

6 17 U.S.C. 107.

" Harper & Row, 471 U.S. at 549-51; H.R. Rep. No. 94-1476, 65, 72-73, 1976 U.S.C.C.A.N. 5675ff.
8 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1993).

% Ibid.; Pierre Leval, “Toward a Fair Use Standard,” Harvard Law Review 103 (1990): 1105.

10 H.R. Rep. No. 94-1476, 65, 72-73, 1976 U.S.C.C.AN. 5675ff.

' H.R. Rep. No. 94-1476, 65, 72-73, 1976 U.S.C.C.AN. 5675ff.

12 “The Sub Rosa Rules of Copyright Fair Use,” Arizona Law Review 64 (2022): 1, 1, 4-5.



Finally, the fourth factor contains no fixed or rigid rules, and no express call to
consider other individuals’ or institutions’ uses.'* One possible approach is to
focus on customary or statistically “likely” markets or harms to them. The fourth
factor also does not declare itself to be the most important in either the statute or its
history. The text of U.S. copyright laws does not textually distinguish between the
harms to value from biting criticism or vicious satire as opposed to “mere
duplication.” However, case law has added this distinction by judicial gloss.'*

Barton Beebe published a significant empirical study of fair use decisions in the
United States. Although the ending date of his study occurred before the
commencement date of the study described in this paper, Beebe concluded that a
finding that one work transforms the meaning or message of another (which it
copies or shows in some way) tends to be associated with a fair use finding in the
pre-2006 decisions, but that transformative content was no silver bullet.!> The
fourth (or market harm) factor was the most important in view of some guidance
provided by the Supreme Court in Campbell (and other cases known as Sony,
Harper & Row, and Stewart v. Abend).'® More recently, Matthew Sag has observed
that fair use is less likely when there is no transformative “shift” or originality
involved in the use, and when the use is commercial, more than partial, or in a
different market or across the company/natural person divide.!” Similarly, Jairui

13 Ibid., at 35. On the legislative intent behind the factor and the statute, see H.R. Rep. No. 94-1476, 65,
72-73, 1976 U.S.C.C.A.N. 5675{f.

4 E.g., Elsmere Music, Inc. v. National Broad. Co., Inc., 482 F. Supp. 741, 746 (S.D.N.Y. 1980).

15 Barton Beebe, “An Empirical Study of U.S. Copyright Fair Use Opinions, 1978-2005,” University of
Pennsylvania Law Review 156 (2008): 549, 583, 588-89, 603-9. This finding was well-known from less
empirical or differently empirical legal scholarship, however. E.g., Lawrence Lessig, “Re-crafting a
Public Domain,” Yale Journal of Law and the Humanities 18 (2006): 56 (noting emphasis on criticism
and transformative use and famously lamenting that, due to its uncertainty and litigation costs, fair use in
practice amounts to merely a privilege to retain an expensive lawyer to explain one’s creative choices that
might include quotations or imitation in “remix” works). For a diagnosis of and a potential solution to the
problems identified by Lessig, see Michael W. Carroll, “Fixing Fair Use,” North Carolina Law Review

85 (2007): 1087 (advocating creation of a copyright “Fair Use Board ” or similar agency to issue
advisory rulings and safe-harbor no-action letters on fair use — an approach likened to SEC/IRS regulatory
mechanisms for no-action letters as to iffy investment offerings, or blessings of risky tax havens).

16 Beebe, above note __, at 583-85.

17 Matthew Sag, “Predicting Fair Use,” Ohio State Law Journal 73 (2012): 47, 72-74.



Liu argues that transformative use has consistently proven to be the critical
independent variable that seems to drive outcomes in fair use opinions.'®

A prominent economic theory of fair use tends to downplay its significance,
particularly as economic and technological infrastructure advances make the
licensing of proposed uses more efficient, and less expensive to find and purchase.
Fair use, in this vision, shares with other exceptions to property rights, like the
ability of police or fire personnel to enter without express permission, the character
of necessity in view of transactions costs making negotiated uses prohibitively
expensive. This form of economic analysis tends to downplay the role of fair use
in cases of satire, as opposed to parody or negative reviews of a critic or historian,
on the basis that it is economically inefficient to allow people to reuse humorous
content that they do not truly need to use, as parodists and critics have a need."
This viewpoint has tended, in the late twentieth and early twenty-first century, to
have a dampening effect on the development of fair use, by emphasizing the ease

of licensing valuable uses, and the incentives to generate “something fresh.”%’

A further economic theory of free speech attempts to explain the differential
treatment of prior restraints and after-the-fact remedies in U.S. law. One economic
theory is that prepublication licensure, or censorship, of speech is more likely to
delay the transmission of new thoughts and stories or imagery than subsequent

18 Jairui Liu, “An Empirical Study of Transformative Use in Copyright Law,” Stanford Technology Law
Review 22 (2019): 163.

19 William M. Landes & Richard A. Posner, “An Economic Analysis of Copyright Law,” Journal of
Legal Studies 18 (1989): 325; Richard Posner, “When Is Parody Fair Use?”, Journal of Legal Studies 21
(1982): 67. For more on theory, see Hughes, “Sub Rosa Rules,” above note , at 7-8, 29-34 (exploring
economic theories of bright-line rules such as parody acceptable, satire unacceptable, as being intended to
stimulate private bargaining and market-led solutions) (citing, inter alia, Jason Scott Johnston,
“Bargaining Under Rules Versus Standards,” Journal of Law, Economics, and Organization 11 (1995):
256, 257; Richard A. Posner, Economic Analysis of Law § 20.1 (7th ed. 2007), 583); see also, Leval.
above note __ (exploring need for a “fair use standard” if not a rule).

20 E.g., Harper & Row, 471 U.S. at 558-61 (collecting authorities); Oracle, 886 F.3d 1179 (extolling
licensing); Dr. Seuss Enters., 983 F.3d 443 (same); Robert Merges, Compulsory Licensing vs. the Three
‘Golden Oldies’: Property Rights, Contracts, and Markets, Cato Policy Analysis No. 508 (Jan. 15, 2004),
https://www.cato.org/policy-analysis/compulsory-licensing-vs-three-golden-oldies-property-rights-
contracts-markets. On benefit-cost analysis, see Landes and Posner, above note __, at 19-20 (“Except to
the extent that patent, copyright, or trade secret law enables the social benefits of information (or some
large fraction of them) to be appropriated by the producers, the investment they make in producing
information will benefit others as well as themselves. As a result the producers will fail to carry the
production of the information to the point where marginal social cost and marginal social benefit are
equated.”).



punishment would be, particularly if punishment is contingent on adversarial due
process or even, as under the U.S. Bill of Rights, a trial by jury in damages or
penal disputes.?! Without the benefit of jury trial or adversarial testing of copyright
owners’ assertions of infringement and harm, a restraint on potential fair uses may
deserve a “heavy presumption’ against its constitutional validity.”?? Even though a
court-issued injunction differs from imperial or municipal censors’ withholding of
permission to publish at all, such an injunction has been called a “classic example”

of a free speech or free press violation due to its effect as a “prior restraint.”?’

B. Prior Research into Trends in Fair Use

Quantitative empirical studies of the rate at which fair use has prevailed in judicial
decisions as a defense have not mentioned concern for journalists or any general
political debates or factors as shaping success rates for proponents of fair use.**

21 Richard Posner, "Free Speech in Economic Perspective,” Suffolk University Law Review, 1 (1986): 1,
14 (“Experience in the regulation of goods and services, however, suggests that, at the very least,
censorship could cause serious delay in the communication of ideas and opinions, compared to
punishment after the fact. The licensing of ... new drugs, illustrates the danger. Here at last we approach
the heart of the case against censorship; but it is not delay. Every ... major new drug has potentially
substantial adverse impacts, which have been thought ... to warrant a patient examination ....”).

22 Organization for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971) (quoting Carroll v. Princess Anne,
393 U. S. 175, 181 (1968).

2 Alexander v. United States, 509 U.S. 544, 550 (1993).

% E.g., Barton Beebe, “An Empirical Study of U.S. Copyright Fair Use Opinions, 1978-2005,
University of Pennsylvania Law Review 156 (2008): 549, 575-76 (suggesting, after articulating numerous
procedural and other complexities and caveats, that U.S. appellate court decisions on fair use do not
consistently establish a win rate for either proponent or opponent of the defense that might “deviate[]
significantly from 50%"); Edward Lee and Andrew Moshirnia, “Does Fair Use Matter? An Empirical
Study of Music Cases,” University of Southern California Law Review 94 (2021): 471, 487-89, 557-58
(of four music-related copyright infringement disputes that, atypically according to the study, actually
involved judicial consideration of the fair use doctrine, fair use was found half the time, or in two of four
cases; when the article finally assesses likelihood that a fair use defense might succeed in music cases,
chances are placed at a similar or “better” level as a substantial-similarity defense, i.e. unquantifiable but
“possible™); ibid., 475 (attributing to potential fair use proponents in music-related cases a skepticism or
hostility to arguing vindication via fair use, and noting that defense may be entirely mythical: “Except for
fair uses involving exact copies of copyrighted works (for which infringement would otherwise exist), it
has not been proven that fair use makes much, if any, difference in results.”); Jairui Liu, “An Empirical
Study of Transformative Use in Copyright Law,” Stanford Technology Law Review 22 (2019): 163, 174-
177 (although vast majority of copyright disputes involve transformative use, it seems to be a coin flip as
to whether fair use justification for transformations prevail in court, at 50-50 win rate); R. Anthony Reese,
“How Much Is Too Much?: Campbell and the Third Fair Use Factor”, Washington Law Review 90 (2015);
755, 780 (in study covering a different period of time than Beebe, supra, author observed that overall,
U.S. appellate court opinions that analyze whether the accused party in a copyright infringement dispute
took too much expressive material in light of an allegedly fair purpose were about as likely to find a fair
use as courts that ignored this important consideration, or roughly 50-50 in both camps); Matthew Sag,



Empirical studies carried out on a basis arguably classifiable as qualitative in
nature have characterized judicial decision-making on fair use as more arbitrary or
unmoored than politicized or socially-conscious.?® A similar theme is perceptible

“Predicting Fair Use,” Ohio State Law Journal 73 (2012): 47, 52, 76 (over three decades, average success
rate of defendants pleading fair use in U.S. district courts was nearly exactly 40%; and even success rate
of defendants not making a “direct commercial use” of adversary author’s work and arguing they made a
fair use was less than 50-50, i.e. about 47%); Matthew Sag, “Empirical Studies of Copyright Litigation.”
In Research Handbook on the Economics of Intellectual Property Law, Vol. 1l -- Analytical Methods, Ben
Depoorter, Peter Menell, David Schwartz eds. Cheltenham, UK: Edward Elgar Publishing, 2018, Social
Science Research Network Working Paper No. 2697447, draft at 19-20,
https://papers.ssr.com/sol3/papers.cfm?abstract_id=2697447 (correlation between judicial finding of
transformative use and ultimate success of fair use defense was as low as 57% in 1996-2001, and higher
in 2002-2011 periods). It is also arguably illustrative of the serious limits of such empirical studies that
the success rates of fair use proponents are roughly similar to those experienced by proponents of vastly
different contentions, for example that a government regulation or prohibition discriminates on the basis
of speech content or speaker viewpoint so as to be invalid under the U.S. Constitution’s First Amendment
and its “strict-scrutiny” doctrine, or that a regulation or law that does not discriminate on the basis of
content but that disproportionately or needlessly burdens speech rights or manifestations of religious
observance violates “intermediate scrutiny.” E.g., Ashutosh Bhagwat, “The Test that Ate Everything:
Intermediate Scrutiny in First Amendment Jurisprudence,” University of lllinois Law Review (2007): 783,
793-809 (roughly 50% success rate found in study of cases in the commercial-speech or public-employee
area, involving laws or restraints that were typically “content-neutral”’); Adam Winkler, “Fatal in Theory
and Strict in Fact: An Empirical Analysis of Strict Scrutiny in the Federal Courts,” Vanderbilt Law Review
59 (2019): 793, 796-97, 815, 818 (roughly 50% success rate found in religious manifestations and laws
promulgated by Congress, federal agency, or federal judicial body that were found to be content- or
viewpoint-based); cf. also, Michael Dorf, “Incidental Burdens on Fundamental Rights,” Harvard Law
Review 109 (1995): 1175.

25 E.g., Patricia Aufderheide and Peter Jaszi, Reclaiming Fair Use: How to Put Balance Back in
Copyright. Durham, NC, Duke University Press, 2008, 66-67 (... [Lawrence] Lessig’s denigration of fair
use became ever more virulent.... [He] said in his keynote [address once]: ‘I Aate fair use. I hate it
because it distracts us from free use.’”’) (emphasis in original); ibid., (“‘[F]air use in America simply
means the right to hire a lawyer to defend your right to create.’”) (quoting Lawrence Lessig, Free
Culture: How Big Media Uses Technology and the Law to Lock Down Culture and Control Creativity.
New York: Penguin, 2004, 197); Jane C. Ginsburg, “Fair Use Factor Four Revisited: Valuing the ‘Value of
the Copyrighted Work,’”” Journal of the Copyright Society of the U.S.A. 2020: 19, 34 (noting that several
scholars cast the alleged protections of the fair use doctrine as an “‘engine’” for the indefinite expansion
of the copyright monopoly to cover multifarious new and innovative uses) (quoting L. Ray Patterson,
“Folsom v. Marsh and Its Legacy,” Journal of Intellectual Property Law 5 (1998): 431, 431); Michael J.
Madison, “A Pattern-Oriented Approach to Fair Use,” William & Mary Law Review 45 (2004): 1525,
1564 (taking note of vagueness of fair use); Neil Weinstock Netanel, “Making Sense of Fair Use.” Lewis
& Clark Law Review 15 (2011): 715, 750 (after observing that post-1990s fair use doctrine has numerous
doctrines that might produce regular and predictable outcomes, seeming to lament that “the
transformative use doctrine sets out a test for whether the defendant’s use is transformative but that may
be precisely enunciated, but which is susceptible of incoherence and judicial manipulation as applied in
practice”); ibid.., 744-45 (noting, for example, that courts may declare at least one factor other than
transformative use, i.e. effect on the potential market for or value of the original, to be more important,
although most opinions do not explicitly do so, and that courts explicitly analyzing this principle find that
it undermines a plea of fair use roughly half the time); Hannibal Travis, “Free Speech Institutions and Fair

8
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among scholarly works on potentially dramatic changes in the jurisprudence of
“transformative fair use” in the wake of Andy Warhol Foundation for the Arts v.
Goldsmith decision.?® Somewhat more surprisingly, advocacy organizations that
report and comment on trends in fair use and free speech typically do not make the
link to the fake-news policy debate and related bursts of legislative activity.?” Most
articles addressing the fake-news issue in the context of copyright law

Use: A New Agenda For Copyright Reform,” Cardozo Arts & Entertainment Law Journal 33 (2015): 673,
712-13, 729-31 (collecting cases finding similar activities to be a fair use and an unfair use, in seeming
judicial conflicts or at least fine factual parsings, and collecting research paper citations and summaries
suggesting, at times, that fair use is “manipulable”) (citing, inter alia, William Fisher III et al.,
“Reflections on the Hope Poster Case,” Harvard Journal of Law and Technology 25 (2012): 243). Cf.
also, Ginsburg, above, at 35 (“The burden remains on the user to shift the default by advancing a
persuasive expression-based or social benefit justification for a use whose economic consequences
defendant must also show are non substitutional.”). But cf., Netanel, above note __, at 745-49 (attempting
to show that fair use is more reliable and useful to putative infringers, especially in 1990s-2010 period,
than prior scholars might think or argue).

26 E.g., Jessica Silbey and Eva Subotnik, “What the Warhol Court Got Wrong: Use as an Artist Reference
and the Derivative Work Doctrine,” Columbia Journal of Law & the Arts 47 (2024): 353, 359, 364, 379-
402 (attributing current lack of certainty as to fair use to a factual misconstruction or wrong assumption in
Supreme Court’s Warhol opinion about historical licensing of the raw materials or “references” behind
artistic works; ); Rebecca Tushnet and Mark Lemley, “First Amendment Neglect in Supreme Court
Intellectual Property Cases,” The Supreme Court Review 2023(1) (2024): 85, draft at 5-7, 13-14
(attributing the decline of fair use and free speech in the United States to the Supreme Court justices’
stated intention in Warhol to be more attentive to the details of the precise use in each temporal instance,
rather than to the justices’ own self-interest or political interests of their party or social circles at the time);
Michael W. Carroll and Peter Jaszi, “The Triumph of Three Big Ideas in Fair Use Jurisprudence,” Tulane
Law Review 99 (2025): 453, 459 (similar to Silbey and Subotnik in referencing “narrow, specific use of
the photograph in dispute™); but cf., Michelle Wu, Hachette: How Supreme Court Ethics Failures Helped
to Reduce the Effectiveness of Book Ban Counteroffensives, SSRN Working Paper No. 5115265 (2024),
draft at 1, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5115265 (noting that at about the time of
Warhol decision, or the year after, “four of the nine Supreme Court justices have books published with
[two book] publisher-plaintiffs” in copyright cases before the courts, and counting other publishers and
in-progress book deals, “six of the justices have conflicts” out of nine justices, at least in copyright cases
on book licensing and digital uses) (citing Daniel Lippman, William Barr, Amy Coney Barrett Land Book
Deals, Politico (Apr. 18. 2021), https://www.politico.com/news/2021/04/19/bill-barr-amy-coney-barrett-
book-deals-483028; Lindsey Sadler, To Recuse or Not to Recuse? That Is the Question Potentially Facing
Supreme Court Justices on Book Publisher Copyright Case, The TMCA (Oct. 23, 2024),
https://www.thetmca.com/to-recuse-or-not-to-recuse-that-is-the-question-potentially-facing-supreme-
court-justices-on-book-publisher-copyright-case/).

" E.g., Kevin Madigan, Landmark Warhol Decision Reins in Transformative Fair Use, Copyright
Alliance (May 19, 2023), https://copyrightalliance.org/warhol-decision-reins-transformative-fair-use/ (a
main copyright conglomerate advocate reporting the decision as simply correcting how lower courts have
“misinterpreted” a “narrow” statute); Corynne McSherry et al., What the Supreme Court's Decision in
Warhol Means for Fair Use, Electronic Frontier Foundation Deeplinks Blog (May 23, 2023),
https://www.eff.org/deeplinks/2023/05/what-supreme-courts-decision-warhol-means-fair-use (construing
decision as retread of prior fair use case law but with some “puzzling” pronouncements about one of
several factors that might subsequently resolve the case).



development do so in the context of a remuneration right for press publishers, the
famous “link tax.”?® Finally, news organizations seem not to have reported on
links between fair use and fake news.

C.  Growing Perceptions of a “Fake-News” Crisis, 2017-2024

While Donald Trump technically won the presidency in November 2016 in the
sense of being declared the winner, and his opponent resigning the contest after the
media and pollsters declared that she had no path to electoral victory, under the
U.S. Constitution the election could not be decided until early January, in the year
after the election took place, i.e. in 2017 rather than 2016. According to the history
and case law on the presidency, it is possible for the states or the presidential
electors to change their votes for president to depart from the popular election
results.”” Therefore, January 2017 presents a convenient time for an event study.

28 E.g., Josef Drexl, “Economic Efficiency Versus Democracy: On the Potential Role of Competition
Policy in Regulating Digital Markets in Times of Post-Truth Politics.” In Competition Policy: Between
Equity and Efficiency, Damien Gerard and l[oannis Lianos eds. Cambridge: Cambridge University Press,
2017, Max Planck Institute for Innovation & Competition Research Paper No. 16-16 (2016),
https://ssrn.com/abstract=2881191; Giancarlo F. Frosio, “Why Keep a Dog and Bark Yourself? From
Intermediary Liability to Responsibility,” International Journal of Law and Information Technology 26,
no. 1 (2018): 1, draft at 30-31 (comparing the Copyright in the Digital Single Market Directive’s link tax
to the German Draft Law to Improve Law Enforcement in Social Networks, known as the Network
Enforcement Act [ Netzwerkdurchsetzungsgesetz] or NetzDG). See also, Felix Reda, "Fake news" Is the
Newest, Fakest Justification for the EU Link Tax (26 Apr. 2018), https://felixreda.eu/2018/04/fake-news-
link-tax/ (citing European Commission, Communication - Tackling online disinformation: A European
approach (26 Apr. 2018), https://digital-strategy.ec.europa.eu/en/library/communication-tackling-online-
disinformation-european-approach).

» E.g., Chiafolo v. Washington, 591 U.S. 578, 140 S. Ct. 2316, 2328 (2020) (“electors have cast some
180 faithless votes for either President or Vice President,” and some states have lacked laws penalizing
their electors for not following the popular will in their state); ibid., 2332 (Thomas, J., concurring)
(observing that while states may punish “faithless” electors, some states “do not attempt to regulate the
votes of electors through the appointment process”); Br. of Pet’r,s (Consol. Opening Br. for Presidential
Electors), at 6-7, 15-19, 28-32, 49-52, Chiafolo v. Washington, 591 U.S. 578 (2020) (Nos. 19-465, 19-
518). Under the U.S. Constitution, on January 6 after a presidential election year, in the event that
electoral votes are challenged or “questioned, members of each House can initiate a formal debate and
then vote on the validity of any electoral vote.” Br. of Pet’rs, at 7, Chiafolo, supra (citing U.S. Const.
amend. XII, § 15). Prior to the Twelfth Amendment, and for similar reasons, members of the electoral
college voted for candidates for President, but if no person earned a majority of members’ votes, “the
House of Representatives would take over and decide the winner.” Chiafolo, 591 U.S.at __ , 140 S. Ct.
2316, 2320. The electoral college, prior to the Twelfth Amendment, could meet in an election year rather
than the year after, but the selection process could continue into the next year, as with the election of
1800, which produced a deadlock on December 3 but a clear winner on February 17, 1801. Adam
Zielinski, “The Election of 1800: Adams vs. Jefferson,” Battlefields (May 20, 2020),
https://www.battlefields.org/learn/articles/election-1800-adams-vs-jefferson.
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On January 20, 2017, Donald Trump was inaugurated the president. His opponent
in the 2016 election, the immediately preceding holder of the office he assumed,
other former presidents, leaders of the U.S. Congress, and Supreme Court justices
attended the event. Still, the event did not sit well with mainstream elite news
sources, academic experts, or national-security hawks.?° In the prestigious pages
of The New Yorker, for example, there was distrust for the White House occupant’s
“flagrant displays of self-indulgent tweeting, chaotic administration, willful

ignorance, and ethical sludge,” on top of “the willful ugliness of his campaign.”>!

In the months following the election, elite opinion entered into a period of “soul
searching.” According to Google Books, the number of books referencing the
problem of “fake news” increased from fewer than 20 to more than 2,000.° As

39 A Google Al overview of websites in 2025 stated: “Several studies in 2017 found that mainstream
media coverage of Donald Trump during his first 100 days in office was overwhelmingly negative.”
Similarly, a Harvard Shorenstein Center study reported that 85% of coverage of Trump’s policy stands
was negative in the 2016 general election, and 92% of the coverage of his “controversies” was negative.
Thomas E. Patterson, News Coverage of the 2016 General Election: How the Press Failed the Voters,
Harvard Shorenstein Center (Dec. 7, 2016), https://shorensteincenter.org/news-coverage-2016-general-
election/. A later Shorenstein Center study released in 2020 found, likewise, that in 2020: 95% of
mainstream media news coverage of Trump’s reelection bid was negative. See David E. Patterson, “A
Tale of Two Elections: CBS and Fox News’ Portrayal of the 2020 Presidential Campaign,” Harvard
Shorenstein Center (Dec. 17, 2020), https://shorensteincenter.org/patterson-2020-election-coverage/
(using CBS data as proxy for mainstream news coverage, finding coverage of Biden in 2020 general
election was nearly 90% positive, that of Trump about 95% negative). Voters’ perception of that
campaign was more mixed, with the popular vote in 2020 being tallied as split 51% Joe Biden to roughly
47% Trump. Cf., Katherine Buchholz, Which Presidents Did Not Win the Popular Vote, Statista (2021),
https://www.statista.com/chart/17435/us-presidents-performance-in-the-popular-vote/; cf. also, Agence
France Presse, The “Popular Vote in the US,” Facebook (2020),
https://m.facebook.com/310621318958658/photos/a.317154781638645/3994984690522284/7type=3.

31 David Remnick, “Preserve, Protect, and Defend,” The New Yorker, Jan 19, 2017,
https://www.newyorker.com/contributors/david-remnick.

32 The periods studies involve, respectively, 2008-2017 and 2018-2024. E.g., “Fake News,” Google Book
Search (2025),
https://www.google.com/search?q="fake+news"&sca_esv=e39de4d98a491127&udm=36&tbs=cdr:1,cd
min: 1/1/2008,cd_max:1/1/2017&ei=KxJqaKCwLs6dwbkPw{vWkQQ&start=10&sa=N&sstk=Ac65TH7
AG1GDJLKM52UepVxTzCm2wjpsXQO0gthLdyX3fioK s7TWBTxw_sf8knCRkdQZJhXgkIqtHI TZB1M
2KPixf9a8h9iK8txvdjP8jHL8gmB pKWneqgj-O4gAutmjlQ0-
&ved=2ahUKEwjg8ZCeyKeOAxXOTjABHcGINUI4FBDyOwN6BAgBEAY &biw=1696&bih=860&dpr
=1.1; “Face News,” Google Book Search (2025),

https://www.google.com/search?q="fake+news"&sca esv=e39de4d98a491127&udm=36&tbs=cdr:1,cd
min:1/1/2018,cd_max:1/1/2026&ei=qRJqaNO3CtiDwbkP7 yc-
Qs&start=280&sa=N&sstk=Ac65THA4HHWU97X32UZReKEHiPrvipMdSNgxZEPHDdVzoASFXh9B7
YQWDSzG9aGTmWxHyiSTDOKPZsxe XNBY X 1VPwe-

fK50P T1UYAyAOKOXWASUQQE66fHASXxmMNDAFMoGCbBuU7tj2FcNW Xrg34jJpn7bm_h-iV17-
_0QVONSwc4j1 ImLMSN9wFLauf9OHMKznu2 VkujVB_ QjLG0b449Pz 9-
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shown in Figure 2, online interest in the issue of “fake news” grew more than
tenfold in early 2017, and remained 1.5 to 20 times more prevalent in a measure of
online interest in 2018-2024 as compared to in 2010-2016, according to Google
Trends. Online interest in unreliable sources grew steadily during the study period,
while unreliable news sources saw even larger spikes in late 2016 through the end
of 2017, March 2020 through January 2021, and March 2022 to March 2025.

Figure 2 — Perception of a Big “Fake News” Problem, 2004-2024

= Go g\e Trends Home Explore Trending Now °<: :'
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eJOV@QWg2UI1CR _aoZ1mwXqUrtqulP9Pzxud1Q761aPxyGF&ved=2ahUKEwiTsPfZyKeOAxXYQTAB
HW8-J784-gEQ8tMDegQIARAT &biw=1696&bih=860&dpr=1.1; see also, Emma L. Briant, Three
Explanatory Essays Giving Context and Analysis to Submitted Evidence, Digital, Culture, Media and
Sport Committee, Parliament of Great Britain and Northern Ireland (2018),
https://www.parliament.uk/globalassets/documents/commons-committees/culture-media-and-sport/dr-
emma-briant-explanatory-essays2.pdf
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Similarly, a study of eight print newspapers and four online versions, covering the
period early 2015 through mid-2018, discovered that 3

The week after the 2016 election was called, both Google and Facebook stated that
they would attempt to ban “fake news” from the Internet, using such means as
restricting ads for persons or entities who had published fake news in the past,
apparently whether or not these persons or entities simply used the ad networks
that the conglomerates had bought from other firms such as DoubleClick or Onavo,
without having appeared on Google.com or Facebook.com.>* The ban later
extended from fake news to fake history, from fake news to true facts taken out of
context or with unpopular implications, and from bans on ad revenue to bans on
any access to the public.’> The Chief Justice of the United States Supreme Court

33 From Novelty to Normalization? How Journalists Use the Term “Fake News” in their Reporting

3 Nick Wingfield, Mike Isaac and Katie Benner, “Google and Facebook Take Aim at Fake News Sites.”
The New York Times (Nov. 14, 2016), https://www.nytimes.com/2016/11.15/technology/google-will-ban-
websites-that-host-fake-news-from-using-its-ad-service.html.

3 Kruthi Battar and Kenn Burrows, “Twitter Files Reveal US Government Pressure on Social Media
Platforms to Suppress Alternative Views.” In Project Censored's State of the Free Press 2023, Andy Lee
Roth, and Mickey Huff eds. New York: Seven Stories Press, 2024; Ben Mezrich, Breaking Twitter: Elon
Musk and the Most Controversial Corporate Takeover in History. New York: Grand Central Publishing,
2023; Robby Soave, “Facebook Files: Emails Reveal the CDC's Role in Silencing COVID-19 Dissent,”
Reason (Jan. 19, 2023), https://reason.com/2023/01/19/facebook-files-emails-cdc-covid-vaccines-
censorship; Will Witt, Do Not Comply: Taking Power Back from America's Corrupt Elite. New York:
Center Street, 2023.
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and many other members of the elite attended meetings, made speeches, and
potentially engaged in behind-the-scenes work in restricting access to fake news.*

In Britain, nearly a third of academics shared with a survey instrument that they
would discriminate in hiring against Brexit supporters.’” A climate emerged in
which about nine in 10 opponents of the Brexit referendum for Britain to leave the
European Union felt comfortable sharing this in a classroom or with colleagues,
whereas between six and seven in 10 students or faculty who backed Brexit would
be fearful of or uncomfortable with sharing this in an academic setting.>® A year
after this report appeared, the British parliament drafted an Online Safety Bill with
provisions concerning “harmful” misinformation or disinformation that is not
necessarily independently illegal, with platforms constantly scanning for it.>

In the United States, in meetings held as places like the Aspen Institute, the
Atlantic Council, the Council on Foreign Relations, and Stanford, an emerging
“censorship industrial complex™ propagated techniques and issued mandates
relating to taking down Brexit or Trump supporters online, and targeting critics of
Hillary Clinton, Joe Biden, the European Union, the North Atlantic Treaty
Organization, COVID-19 policy, or Ukrainian leaders.*® A U.S. Senate report in

3¢ John Gerstein, Chief Justice John Roberts Warns About Dangers of Fake News, Politico (Dec. 31,
2019), https://www.politico.com/news/2019/12/3 1/chief-justice-john-roberts-warns-about-dangers-of-
fake-news-091791.

37 Policy Exchange, Academic Freedom in the UK (2020), 9, https://policyexchange.org.uk/wp-
content/uploads/2022/10/Academic-freedom-in-the-UK.pdf.

3% Ibid. at 10, 40.

3 Freedom House, Freedom on the Net 2021, https://freedomhouse.org/country/united-
kingdom/freedom-net/2021 (drafting); Open Rights Group, Online Safety Bill a Threat to Human Rights
Warn Campaigners (2022), https://www.openrightsgroup.org/press-releases/online-safety-bill-a-threat-to-
human-rights-warn-campaigners/. The bill became a law in 2023. Online Safety Act (2023),
https://legislation.gov.uk/ukpga/2023/50/section/188/.

40 Michael Shellenberger, The Censorship-Industrial Complex U.S. Government Support for Domestic
Censorship and Disinformation Campaigns, 2016 — 2022: Testimony to the House Select Committee on
Weaponization of the Federal Government, U.S. Congress 3-4, 22, 30, 35, 40, 52 (2022),
https://docs.reclaimthenet.org/michael-shellenberger-twitter-files-congress-testimony.pdf. Shellenberger
argues: “Two seismic challenges to the postwar liberal order, both of which occurred in 2016: Brexit in
June, and the election of Donald Trump as president in November. The two events shocked and frightened
national security leaders [who called these events] bigger than any security threat....” Ibid., 35; see also,
Council on Foreign Relations, Understanding the Information Environment of the 2024 Election (2024),
https://www.cfr.org/event/understanding-information-environment-2024-election.
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2025 stated that Republicans tended to be taken offline at higher rates by Twitter
and other platforms.*!

In the United States, each “fake news” scare has an impact on access to
independent media, and on consolidation of dominant media institutions. During
the Federalist Party rule in the late 18th and early 19th centuries, the Sedition Act
embodied a fear of false accusations against the Congress or the President.*?
During the McCarthyist period, the possibility of Soviet infiltration of U.S.
newspapers resulted in journalists being investigated or even fired for their

political views, and their appeals to free speech subordinated to public safety.*

Other countries have displayed a similar pattern. In the very first “fake news”
scare, for example, the leaders of the French Revolution targeted foreign threats
within their midst, and spreading false money and “fake news” (“false nouvelle”).**
In a second great “fake news” scare, the Soviet Union banned journalism or press
publications that were deemed “false and slanderous of the Soviet state and social
system,” leading to the surreptitious circulation of samizdat magazines and the
arrest or institutionalizing of reporters.®

41 U.S. House of Representatives, Committee on the Judiciary and Select Subcommittee on the
Weaponization of the Federal Government, The Weaponization of the National Science Foundation: How
NSF Is Funding the Development of Automated Tools to Censor Online Speech “At Scale” and Trying to
Cover up Its Actions, Interim Staff Report, U.S. Congress 25 (Feb. 5, 2024),
https://judiciary.house.gov/sites/evo-subsites/republicans-judiciary.house.gov/files/evo-media-
document/NSF-Staff-Report Appendix.pdf (... [T]Though Americans on both sides of the political
spectrum were censored, conservatives were targeted disproportionately.... Similarly, the Twitter Files
revealed that Republicans were censored at a rate of at least ‘ten-to-one’ as Democrats.... And the lead
litigator in Missouri v. Biden testified to the Select Subcommittee that ‘the vast majority’ of examples of
censorship uncovered in discovery in that case were of conservative speech.”) (internal citations omitted);
Shellenberger, supra note __, at 30 (according to files of the Election Integrity Partnership, online
“censorship is heavily focused on Republicans and Trump supporters....”); ibid., 18 (noting that a U.S.-
government funded researcher “acknowledged that the censorship focus of CISA and EIP moved from
‘foreign, inauthentic’ social media users to ‘domestic [U.S.], authentic’ social media users between 2016
to 2020”).

42 Elliot King, “Sedition Act of 1798.” In The SAGE Encyclopedia of Journalism, Gregory A. Borchard et
al. eds. London: Sage Publications Ltd., 2022, https://sk.sagepub.com/ency/edvol/the-sage-encyclopedia-
of-journalism-2e/chpt/sedition-act-1798.

4 Edward Alwood, Dark Days in the Newsroom: McCarthyism Aimed at the Press. Philadelphia: Temple
University Press, 2007, 1-11, 149-54.

4 The Little-known Origin of the Term “Fake News,” BBC News (2021),
https://www.bbc.com/reel/video/p09d40rr/the-little-known-origin-of-the-term-fake-news-.

45 Amnesty International, Prisoners of Conscience in the USSR: Their Treatment and Conditions (1975),
https://www.amnesty.org/en/documents/eur46/001/1975/en.
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In any “fake news” scare, dominant or mainstream media have an important role to
play. First and foremost, such media outlets, public or private, serve as a source of
objective, reliable reporting and “fact-based” news, as opposed to fifth columnists,
counterrevolutionaries, or 2 1st-century “‘Russian bots’ ... directed by the Kremlin,
trying to influence [us].”*® Second, trusted outlets are a voice of reason and sanity
domestically, against the “extremes” of both left and right, who may be fanned by
bots or foreign influence operations, but are already aflame, in a sense.*’ Third, the
revered mainstream represents “our democracy” and “norms” as against the
lawless, corrupt foreigner, including the foreign-backed “insurrectionists,”
“communists,” and “terrorists.”

In 2017, a spike in such appeals for traditional media appeared. As a congressional
committee hearing report described that year, “the public discussion of ‘fake news’
rapidly accelerated, we continued to investigate and learn more about the new”
threat.*® These investigations generated a sensation and a virtual panic. By 2019,
most Americans reported being “‘more concerned’ that not enough is being done to

than overreach
in regulation.* By 2021, the White House had issued “an executive order aimed at

address the ‘relentless spread of fake news on [online] platforms

trying to check the power of companies like Facebook.”*® The “power” targeted

4163 Cong. Rec. S. 5, 7 (daily ed. Jan. 3, 2018) (statement of Sen. Nelson). See also, For the People Act
0f 2019, 116 H.R. 1, § 3 (introduced Jan. 3, 2019); Secure America from Russian Interference Act of
2018, 115 H.R. 6437, § 233 (introduced July 19, 2018); Honest Ads Act, 115 H. R. 4077, § 3 (introduced
Oct. 19, 2017); Honest Ads Act, Honest Ads Act, 115 S. 1989, § 3 (introduced Oct. 19, 2017); cf., Jude
Joffe-Block & Shannon Bond, U.S. Accuses Russia of Sophisticated Influence Campaigns Against U.S.
Voters, NPR (Sept. 4, 2024), https://www.npr.org/2024/09/04/nx-s1-5100329/us-russia-election-
interference-bots-2024.

47 Ramishah Maruf, “Reliable Sources”: Why Defending the Press Is Essential to Defending Democracy,
CNN (Aug. 21, 2022), https://edition.cnn.com/2022/08/2 1/media/reliable-sources-final-episode-
democracy-press-freedom. Cf. Respecting Artists with the American Music Fairness Act, U.S. House of
Representatives, 117th Cong., 2d Sess. Congress.gov (Feb. 2, 2022),
https://www.congress.gov/event/117th-congress/house-event/114358/text (opening statement of Rep.
Chabot).

48 Colin Stretch, Gen. Counsel, Facebook, Testimony Before the U.S. House of Representatives Perm.
Select Cmte. on Intelligence, U.S. Congress. (2017),
https://intelligence.house.gov/uploadedfiles/prepared testimony of colin_stretch from facebook.pdf.

4 Office of Sen. John Kennedy, The Journalism Competition and Preservation Act (2019),
https://www.kennedy.senate.gov/public/ cache/files/3/9/39db81a5-249f-4633-89a2-6b558829f47a/
89AEE10C834522425A60056 AFEF572B6.senate-fact-sheet----the-journalism-competition-and-
preservation-act.pdf.

30 James Clayton, Covid Misinformation on Facebook Is Killing People — Biden, BBC News (July 16,
2021), https://www.bbc.com/world-us-canada-57870778.
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was actually “failing to act on conspiracies,” referencing discussion of alleged
conspiracies, not actual criminal conspiracies.®!

D. Evidence of a Changing Free-Speech Climate, 2016-2024

The high-water mark of fair use may have been attained in the 2007-2015 period.
For example, in Perfect 10 v. Amazon.com, the court found that notwithstanding a
search engine’s ultimate commercial motivation, a fair use finding is justified due
to the transformative use it makes of most images, along with the limited evidence
of harm when imperfect copies of images displayed by such a search engine are
involved.*? In Authors Guild v. Google, the ultimate commercial motivation or
planning of a giant digital platform and search engine and cloud services company
could not preclude a fair use finding for partial and fragmentary reproductions and
displays of scanned library books, along with full reproductions and distributions
with restrictions and less viewability to library partners and for internal indexing.>?
Going still further, many courts concluded that search engines are not required for
a fair use, and that degrees of commercialism in displaying some part, or even the
main part, of a copyrighted work, did not prevent transformative fair use, including
U.S. district courts in cases like White v. West Publishing, and Warner Bros. v. RDR
Books, and circuit courts in cases like Cambridge University Press v. Patton, A.V. v.
iParadigms, and Katz v. Google & Irina Chevaldina. This latter appeals court
trilogy involved, respectively, electronic reserves of course materials by a
university that raked in vast amounts of tuitions of fees for courses which
electronic reserves enhanced (alongside university professors’ career interests) but
for which no direct fee was charged, displays to professors of papers that may
have been plagiarized by a (tuition-paying) university student in the professor’s
class, and posting unaltered photographs in a critical blog relating to the subject(s)

ST Ibid.

52 508 F.3d 1146, 1166 (9th Cir. 2007); see also, Kelly v. Arriba Soft, 336 F.3d 811 (9th Cir. 2003); Field
v. Google, 412 F. Supp. 2d 1106 (D. Nev. 2006).

53 804 F.3d 202 (2d Cir. 2015). For further refinement of the e-book, e-reserves, book scanning and
indexing, and digital library disputes, see Esther Shein, “Saving Digital Libraries and the Internet
Archive,” Communications of the ACM 66 (2023): 11; Michelle Wu, “Collaborative Academic Library
Digital Collections Post-Cambridge University Press, Hathitrust and Google Decisions on Fair Use,”
Journal of Copyright in Education and Librarianship 1 (2016), no. 1,
https://journals.ku.edu/jcel/article/view/5921/5345.
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of the photographs where the blogger intended to write and promote a book.>*
Other notable decisions involved potentially lucrative artworks, off-Broadway type
plays and musicals, and YouTube channels involving reaction videos and the like.>>

The five-year period from 2018 through 2023 saw a pullback from the ‘peak fair
use’ era. The Second Circuit refused to classify as a fair use the operation of a
television news monitoring service, with partial displays, reproductions,
distributions, and performances of live news content using transformative indexing
and annotating technology and business models, despite the analogy to Google
Book Search in the Authors Guild case, or to the e-reserves or Hathitrust cases.>®
The Federal Circuit rejected a jury verdict of fair use involving declaring code used
to classify software functions and instruct app developers how to access
unprotectable hardware or operating system functions; although the Supreme Court
reversed, it is not clear that it would have disturbed a jury verdict of no fair use,
despite the transformative character of Google’s admittedly commercially-driven
Android operating system, which unleashed millions of apps for the benefit of
global publics and created a viable competitor to the Apple smartphone near-
monopoly of 2007-2009.°” The Ninth Circuit declined in find fair use in a case

54 Katz v. Chevaldina, 802 F.3d 1178 (11th Cir. 2015); Cambridge University Press v. Patton, 769 F.3d
1232 (11th Cir. 2014); A.V. v. iParadigms, LL.C, 544 F. Supp. 2d 473 (E.D. Va. 2008),
https://web.archive.org/web/20220615222304/https://pub.bna.com/eclr/07cv293 031108.pdf, aff 'd, 562
F.3d 630 (4th Cir. 2009).

55 Cariou v. Prince, 714 F. 3d 694 , 705 (2d Cir. 2013) (use of photographs in appropriation art could be
fair use in many instances despite artistic quality of photos used, sale of appropriation art for millions of
dollars, and legal ideal of copyrights as “property rights”), Adjmi v. DLT Entertainment Ltd., 97 F. Supp.
3d 512 (S.D.N.Y. 2015) (parody play of a television program that was already a comedy and a spoof of
California culture including “dim-bulb blonde[s]” and different sexes sharing apartments, with potential
LGB themes drawn from British source material for spoof program); Equals Three, LLC v. Jukin Media,
Inc., 139 F. Supp. 3d 1094, 1105 (C.D. Cal. 2015) (most disputed YouTube reaction videos were fair use,
except for one posted “without adding anything transformative”).

3¢ Fox News Network, LLC v. TVEyes, Inc., 883 F.3d 179 (2d Cir. 2018). For further detail on how TV
Eyes might shape the future of free speech and fair use, see Peter Henderson et al., “Foundation Models
and Fair Use,” Journal of Machine Learning Research 24 (2023): 1. For an iconoclastic 2018 decision
favoring fair use principles, which received less fanfare, see Lombardo v. Dr. Seuss Enterprises L.P., 279
F. Supp. 3d 497, 505-10 (S.D.N.Y. 2017), aff'd, 729 F. App’x 131 (2d Cir. 2018) (upholding fair use
parody of Dr. Suess story about the Grinch, in play called Who's Holiday after Grinch Who Stole
Christmas character MaryLou Who, with summary affirmance on appeal); Peter S. Menell and Ben
Depoorter, “Using Fee Shifting to Promote Fair Use and Fair Licensing,” California Law Review 102
(2014): 53, 76.

37 QOracle Am., Inc. v. Google LLC, 886 F.3d 1179 (Fed. Cir. 2018), rev’d, Google LLC v. Oracle Am.,
Inc. 141 S. Ct. 1183 (2021).
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involving a search engine for images of real estate, emphasizing competition and
commercialism and downplaying the statutory fair use framework’s preference for
“research.”® In 2021, the Second Circuit revised its sub rosa case law on
transformative fair use in artistic, journalistic, and photographic disputes, and the
Supreme Court affirmed on, in the dissent’s view, a premise that “commercialism

... trumps ... creativity.”’

E.  The Post-Warhol Environment in Copyright, Trademark, and
Communications Law

Since the 2021 Warhol decision, and even more so after the Supreme Court’s
affirmance in 2023, fair use decisions have disappointed some scholars and
advocates. Digital pandemic-era lending libraries, as well as online memes in
support of subscription-based content, lost what many users might have assumed to
be their fair use status, despite weak evidence of market harm, value loss, or the
user’s failure to add new information or meanings.®® The licensing-first or
licensing-only approach apparent in the Warhol decisions and the Federal Circuit’s
decision in Oracle also shaped the denial of fair use status to a mashup of Star Trek
and a book by Dr. Seuss, Oh, The Places You’ll Go!, with commentary or parodic
impact on the individualism and near-narcissism of Seuss’s book, a favorite gift for
young graduates.’! Even bloggers’ or other writers’ ability to post pictures of
themselves or their surroundings came under threat.%?

8 VHT, Inc. v. Zillow Group, Inc., 918 F. 3d 723 (9th Cir. 2019).

5% Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith. 992 F.3d 99 (2d Cir. 2021), aff’d, 598
U.S. 508, 143 S. Ct. 1258 (2023); see also, Jane C. Ginsburg, “Does ‘Transformative’ Fair Use Eviscerate
the Author’s Exclusive Right to ‘Transform’ Her Work,” Journal of Intellectual Property Law and
Practice 17 (2022): 687. The quotation is from Warhol, 143 S. Ct. at 1301-02 (Kagan, J., joined by
Roberts, C.J., dissenting).

0 Hachette Book Group, Inc. v. Internet Archive, 115 F.4th 163 (2d Cir. 2024); Furie v. Infowars, LLC,
401 F.Supp.3d 952 (C.D. Cal. 2019). The latter development was not an entirely new one, see North
Jersey Media Group Inc. v. Pirro, 74 F. Supp.3d 605 (S.D.N.Y. 2015).

1 Dr. Seuss Enterprises, L.P. v. ComicMix LLC, 983 F.3d 443 (9th Cir. 2020).

2 E.g., McGucken v. Pub. Ocean Ltd., 42 F.4th 1149 (9th Cir. 2022); Brammer v. Violent Hues
Productions, LLC, 22 F.3d 255 (4th Cir. 2019); O'Neil v. Ratajkowski, 563 F. Supp. 3d 112 (S.D.N.Y.
2021); Otto v. Hearst Communications, Inc., 345 F. Supp. 3d 412 (S.D.N.Y. 2020); New Jersey Media
Group v. Pirro, 74 F. Supp. 3d 605 (S.D.N.Y. 2015). Compare Katz v. Chevaldina, 787 F. App'x 651 (11th
Cir. 2015); SOFA Entertainment, Inc. v. Dodger Productions, Inc., 709 F.3d 1273 (9th Cir. 2013);
Righthaven LLC v. Realty One Group, Inc., No. 2:10-cv-LRH-PAL, 2010 WL 4115413 (D. Nev., Oct. 19,
2010).
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In 2024, the celebrated Tiger King case involved the main issue of when a video
clip could be incorporated into a longer and more sophisticated documentary. The
Tenth Circuit drew upon an analysis like that of the Federal Circuit in Oracle or the
Second Circuit in Warhol, prioritizing original producers’ control over later
innovators’ spins, twists, or takes on what came before them.% The court
concluded that streaming portions of prior works online weighs against fair use
protections, at least where the customary licensing fee has not been paid for doing
0. This was despite the facts that the prior work at issue was relatively
uncreative and derivative of other persons’ words and appearances, and less than
10 percent of it had been used. These other considerations were not enough to
establish fair use — or vindicate the underlying freedom of speech — because Netflix
had failed to prove a negative, i.e. that their movie would not harm the original
work’s “market for derivative works, which may incorporate a portion” of it.®> The
court that issued this decision reversed course on a petition for rehearing and
rehearing en banc, and affirmed the lower court’s summary judgment of fair use.®
While many journalists and experts have reported on and celebrated®” the new
decision, it is outside the scope of the study’s empirical research, coming in 2026.

Scholars have observed that cases like 7VEyes and Netflix represent a major risk to
those who extract information, imagery, or sound from prior works for journalistic,
documentation, news reporting, or critical reasons. Molly Shaffer van Houweling
argues that extraction of earlier arguments or illustrations is an important part of
film, news, and television creativity, among other formats. and that the Supreme
Court’s 2023 decision in Warhol is damaging to creativity that is reliant on
““historical reference points.””®® Pamela Samuelson similarly describes the Netflix
and TVEyes cases as potentially being damaging to artistic and literary freedom

6 Whyte Monkee Productions, LLC v. Netflix, Inc., 97 F.4th 969 (10th Cir. 2024).

% Ibid., 715, opinion vacated and rehearing ordered, 101 F.4th 787 (10th Cir. 2024).

8 Tbid. at 721-22.

% Whyte Monkee Prods., LLC v. Netflix, Inc., 174 F.4th 761, 775 (10th Cir. 2026).

E.g., Dave Hansen, Tiger King 2: The Tenth Circuit Sequel on Fair Use in Documentary, Authors
Alliance (May 1, 2026), https://www.authorsalliance.org/2026/05/01/tiger-king-2-the-tenth-circuit-sequel-
on-fair-use-in-documentary/; Gene Maddaus, Netflix Prevails in ‘Tiger King’ Copyright Case, a Win for
‘Fair Use’ in Documentaries, Variety (Apr. 30, 2026), https://variety.com/2026/tv/news/netflix-tiger-king-
copyright-case-documentaries-1236735143/.

68 “The Freedom to Extract in Copyright Law,” North Carolina Law Review 103 (2024): 445, 473, 503-4.
510.
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and to mandate a vulgar “targeting” of prior works.® TVEyes threatens to create a
rule that prohibits quoting news based on “established licensing markets.”’® A
quartet of cases like it, concerning photos online, focuses on three factors that may
disfavor most fair uses: (1) any commercial or advertising intention on the user’s
part, (2) use of a substantial part of the work, and (3) some uncertainty or inability
of the court to determine the use’s impact on the work’s marketability or value.”!

II.  Materials and Methods
A. Hypotheses

From the foregoing discussion, it may appear that one explanation for cases
indicating that fair use is in decline may be that since 2017, courts are expressing a
revealed preference for established, mainstream media, for which judges’ proxy is
rightsholders under copyright law and related laws more generally. Given this
finding, a first hypothesis that would seem to be appropriate would be.

H1: Courts will be less likely to identify legal issues and articulate legal principles
that tend to favor a finding of fair use in 2017-2024 than in 2010-2016.

69 “Justifications for Fair Uses,” Wisconsin Law Review, ___ (forthcoming 2026), draft at 2,
https://papers.ssrm.com/sol3/papers.cfm?abstract_id=5118267 (citing, inter alia, Amy Adler, “Why Courts
Should Not Interpret the Meaning of Art,” Cardozo Arts and Entertainment Law Journal 42 (2024): 655;
Jessica Silbey & Eva Subotnik, “What the Warhol Court Got Wrong: Use as an Artist Reference and the
Derivative Work Right,” Columbia Journal of Law and the Arts 47 (2024): 353).

0 Tbid., draft at 33 (citing Pub Ocean Ltd., 42 F.4th 1149; TVEYyes, Inc., 883 F.3d at 179-80).

" E.g., Romanova v. Amilus, 138 F.4th 104 (2d Cir. 2025); Griner v. King for Congress, 104 F.4th 1 (8th
Cir, 2024); Philpot v. Indep. J. Rev., 92 F.4th 252, 259-60, 261-62 (4th Cir. 2024); McGucken v. Pub.
Ocean Ltd., 42 F.4th 1149, 1161-63 (9th Cir. 2022); Campbell v. Gannett Co., Inc., No. 4:21-00557-CV-
RK, 2023 WL 5250959. at *8-10 (W.D. Mo. Aug. 15, 2023),
https://business.cch.com/ipld/CampbellGannett20230815.pdf; see also, Samuelson, above note __, draft
at 2 n. 4 (many post-Warhol cases do not even discuss criticism or comment on the original, simply
focusing on the potential online use or commercial intent involved); Nora K. Harding, “A Feminist
Perspective on Copyright and Andy Warhol Found. v. Goldsmith,” The Journal of Race, Gender & Justice
28 (2025): 521, 541-45 (finding that courts following Warhol generally disfavor fair use in news publisher
cases). Cf. Brammer v. Violent Hues Prods., LLC, 922 F.3d 255, 265-66,268-69 (4th Cir. 2019) (court
denied fair use status to a website that did not run any advertising or earn any money, over the contrary
opinion of the trial court). To be fair, there were a couple of similar cases prior to 2017, but they seemed
like outliers or at least decisions counterbalanced by other authorities, leading to contrary district court
decisions, for example, in Brammer, Romanova, and TVEyes (Fox). E.g., Monge v. Maya Mags., Inc.,
688 F.3d 1164, 1173-83 (9th Cir. 2012); Murphy v. Millennium Radio Grp. LLC, 650 F.3d 295, 306-9 (3d
Cir. 2011). Compare Nuiiez v. Caribbean Int'l News Corp., 235 F.3d 18 (1st Cir. 2000); Time Inc. v.
Bernard Geis Associates, 293 F. Supp. 130, 131-38 (S.D.N.Y. 1968).
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A rule or subsidiary rule of law may capture a background principle or policy
decision.”” The study will have to show whether the event of 2016 altering elite
opinion on transformative works, user-generated content, and non-mainstream
thought had an effect on courts’ identification and resolution of fair use defenses to
copyright infringement allegations, using the time series data of Westlaw Key
Number classifications and their accompanying judicial opinions.” A second
hypothesis is a relatively simple corollary to the first one:

H2: Courts will be more likely to identify legal issues and to articulate legal
principles that tend to reduce the possibility of a fair use finding in 2017-2024 than
in 2010-2016.

The study takes the form of an event study, designed to assess whether an unusual

.* Here,

or abnormal pattern or patterns in the data emerge after a specified event
the event is the end of calendar year 2016, as a proxy for the shock of the 2016
presidential election result, the inauguration of President Trump, and the initiation

of the “fake news” scare of the period extending through 2024, at least.
B.  The Selection of Legal Classification Data Sources

To measure whether there has been a significant decline in willingness to find a fair
use, the study selects six particularly pertinent West Key Numbers addressing
critical legal issues arising under fair use. It classifies these numbers into three that
tend to favor a motion to dismiss or a motion for summary judgment on the basis
that the contested use(s) were fair, resulting in at least partial pretrial judgment of
fair use, and those that do not favor granting such a motion, thereby potentially
resulting in ruling on the defense of fair use on pretrial motion, finding the defense
triable to a jury or to the judge in the case of a bench trial, or splitting the

2 E.g., Hughes, above note _, at 6-7, 22.

3 For an introduction to fair use as a “defense” despite statutory language to the contrary in 17 U.S.C. §
107, and the implications for judicial opinions and trial outcomes, see, for example, Lydia Pallas

Loren, “Fair Use: An Affirmative Defense?”, Washington Law Review 90 (2015): 685 (explaining that
treating fair use as a mere “affirmative defense ” mischaracterizes it, placing the burden of pleading and
proof on defendants, whereas Congress intended fair use as a limit on the plaintiff’s exclusive rights, i.e.
uses “not an infringement” in the first place).

% An event study is supposed to “isolate a component” of a change in a numerical outcome, such as a
stock price before and after the public disclosure that a stock fraud has occurred, or, in the case of this
study, the contours of a fair use analysis before as opposed to during the “fake news” scare of 2017-2024.
Mark A. Allen et al., “Reference Guide on Estimation of Economic Damages.” In Reference Manual on
Scientific Evidence, Committee on the Development [Etc.] et al., 425, 448.
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difference on specific uses or claims. Three of the other Key Numbers represent
approaches and principles that may not favor a pretrial fair use decision.” In
general, Key Numbers capture a legal principle, standard, or sub-standard that
stands out as being significant to the decision’s result, in the judgment of trained
attorney classifiers.’® Table 1 displays the six Key Numbers used in the study.

Table 1

Key Number Legal Issue or Rule

99k754 Particular works used
Doctrine of fair use would not be expanded to create what
amounted to a public figure exception to copyright; whether
verbatim copying of a public figure's manuscript in a given case is or
is not fair must be judged according to traditional equities of fair
use. U.S.C.A. Const. Amend. 1; 17 U.S.C.A. § 107.

99k771 (A) Effect of use on market for or value of protected work

For purposes of determining “fair use,” court considers effect of use
on potential market for or value of copyrighted work which requires
determination of extent of market harm caused by particular actions
of alleged infringer and determination of whether unrestricted and
widespread conduct of sort engaged in by alleged infringer would
result in substantially adverse impact on potential market for
original. 17 U.S.C.A. §§ 101, 107.

> 1In total, there are 43 Key Numbers reflected in the four cases from 1984-1993. Approximately one-
third of them, or 16, are classified here as favoring a finding of fair use. About a tenth of them, or five,
are neutral, primarily restating the basic framework of fair use. The remaining half or so, about 22, may
make a finding of fair use less likely. An online appendix, Appendix 1 sets forth the selected Key
Numbers, their names, their classification, and their subject matter classification across the domains of
copyright and procedural law. There are a dozen or so more relevant Key Numbers used in the case law.
76 See Thomson Reuters Enterprise Centre GmBH v. ROSS Intelligence, Inc., 694 F. Supp. 3d 467, 474-
76 (D. Del. 2023), revised on cross-motions _for summary judgment on fair use and direct infringement,
765 F. Supp. 3d 382 (D. Del. 2025); Susan Nevelow Mart, “The Relevance of Results Generated by
Human Indexing and Computer Algorithms: A Study of West's Headnotes and Key Numbers and
LexisNexis's Headnotes and Topics,” Law Library Journal 102, no. 2 (2010-2013): 221-249, 226.
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99k1020

Fair use

Every commercial use of copyrighted material is presumptively an
unfair exploitation of the monopoly privilege that belongs to the
owner of the copyright.

99k684

Contributory Liability

Owners of copyrights on television programs failed to demonstrate
that time shifting would cause any likelihood of nonminimal harm to
potential market for, or value of, their copyrighted works

99k747

Transformative use

For purposes of determining whether parody of copyrighted work is
“fair use,” the more “transformative” the new work is, the less
significant are other factors, like commercialism, that might weigh
against finding of fair use, even though transformative use is not
absolutely necessary for finding of fair use; transformative works lie
at heart of fair use doctrine's guarantee of breathing space within
confines of copyright. 17 U.S.C.A. §§ 101, 107.

99k771 (B)

Effect of use on market for or value of protected work

Fact that use of copyrighted song in parody was wholly commercial
would not allow presumption of likelihood of future harm to
copyright holders as presumption of market harm applies only when
commercial use amounts to mere duplication of entirety of

original. 17 U.S.C.A. §§ 101, 107.

C.

The Conduct of a Study on Current Trends in Fair Use

The study was completed as follows. Westlaw allows retrieval of all cases
containing a Key Number, by using the number in the search function. A passage

of a decision, or headnote, is typically assigned to no more than one or two Key
Numbers, reflecting the legal issues addressed in the headnote.”” A headnote is a

77 See Thomson Reuters, 698 F. Supp. 3d at 475 (Westlaw’s Key Number System “organizes [judicial]
opinions by the type of law” and “adds ‘headnotes’: short summaries of points of law that appear in the
opinion.”); ibid. (“Each headnote is tied to a key number. Clicking on the headnote takes the user to the
corresponding passage in the opinion. Clicking on the key number takes the user to a list of cases that
make the same legal point.”). LexisNexis or Lexis+ has its own headnotes, which work in conjunction
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therefore portion of a judicial decision, often a sentence or a paragraph of it. It
generally follows the original judicial language or test.”

This study focuses on fair use headnotes that actually feature in Supreme Court
decisions, as the ones representing an actually binding legal pronouncement on all
lower courts, not simply those courts at the same level of — or below — an
intermediate appellate court like the Ninth Circuit, for example.” Searching for all
of the fair use Key Numbers cited in four Supreme Court decisions issued before
the study period began, but after the fair use statute took its modern form in 1976
(effective 1978), revealed that there are fewer than 25 relevant Key Numbers. The
17 most relevant were used to retrieve all cases citing one or more of the Key
Numbers. This resulted in a baseline of 275 cases from the 2017 to 2024 period,
and 285 from the 2010 to 2017 period. The division into these periods therefore
resulted in a slightly imbalanced comparison, which was corrected by excluding 10
cases decided before April 13, 2010. The list of Key Numbers used to retrieve the
560 cases used to create the baseline for the study is contained in an online
appendix, Appendix 1.

The cut-off period of the end of 2016 is useful in several respects. The Supreme
Court did not alter its approach to fair use until 2023 at the latest, and 2021 in a
few respects, and to the extent that it did alter its approach, the 2021 changes were

with its Shepardization system. E.g., LexisNexis, Be Confident in Your Cases with Shepard’s™ (2023),
https://www.lexisnexis.com/documents/4db7b7e2-b0e6-4aa4-83ad-

32818b6f3d95_20231010115058 small.pdf (headnote reflects a “point of law”); LexisNexis,
“Shepardize” Your Legal Research: Shepard’s Citation Guide Part 2, LexisNexis Insights (Sept. 23,
2022), https://www.lexisnexis.com/community/insights/legal/b/product-features/posts/shepard-s-citation-
guide-part-2-shepardize-your-legal-research (“Headnotes list out each legal issue discussed in the case,
allowing attorneys to see exactly how their legal issue has been treated.”). Westlaw and lawyers
traditionally referred to Westlaw’s counterpart to Shepardization as KeyCiting or using KeyCite. E.g.,
Thomson Reuters, KeyCite (2026), https://legal.thomsonreuters.com/en/products/westlaw/keycite (among
other things, KeyCite now warns “when a point of law in your case has been implicitly undermined”).

8 E.g., Thomson Reuters, 694 F. Supp. 3d at 484 (“In general, the headnotes will flag the most salient
points of law, largely track the language of the opinion, and be placed at the beginning of a paragraph [of
a Westlaw opinion].”).

" E.g., Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989); E. Bay Sanctuary
Covenant v. Biden, 993 F.3d 640, 656 (9th Cir. 2021) (en banc); Lair v. Bullock, 798 F.3d 736, 747 (9th
Cir. 2015); Hart v. Massanari, 266 F.3d 1155, 1180 (9th Cir. 2001); Hasbrouck v. Texaco, Inc., 663 F.2d
930, 933 (9th Cir. 1981); United States v. Goodheim, 664 F.2d 754, 756 (9th Cir. 1981) (per curiam);
Thomas B. Bennett, “There Is No Such Thing as Circuit Law,” Minnesota Law Review 106, no. 2 (2023):
1681, 1695, 1697, 1708; Christian Pleters, “Note, The Courts of Appeals’ Unlawful Injunctions,” Stanford
Law Review 78 (2026): 909, 945-47 (collecting cases).
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relatively minor and the 2023 changes did not affect the vast majority of the

dataset.?°

The six Key Numbers could be measured for frequency in the two periods
addressed in the study, across all 550 cases representing the baseline.

III.  Findings
A. Results of a Study of Quantified Free-Speech Principles

Three Key Numbers with substantial potential to undermine assertions of fair use
end with the three-digit extensions of 754, and 771 (issue A), and 1020. These Key
Numbers were cited 46% more often in the post-2016 period than in the 2010-2016
period, a faster rate of growth than three numbers or headnotes that tend to increase
the probability of a fair use finding, such as 747 for transformative use.®! By way
of comparison, three of the Key Numbers that identify issues and rules potentially
supportive of a fair use finding were cited, according to a weighted average, only
36% more often in the post-2016 period than in the early 2010 through 2016
period. These Key Numbers end with the three-digit extensions 684, 747, and 711
(issue 2). These results are presented in Table 2 and Figure 3.

8 For example, the 2021 decision in Oracle is mainly cited for the propositions that juries should decide
disputed issues in copyright cases, and that software implementations may be more amenable to a fair use
due to their more functional, less personally expressive nature. According to Westlaw data, 2023 decision
in Warhol has been cited only about 22 times in 2023-2024 out of the 560 cases in the study, overall, and
the 275 decided in the 2017 through 2024 period. It tends to be cited for propositions such as: the
transformative use standard from Campbell is still valid (Key Number 99k747), a transformative or other
fair use must be “necessary,” the fair use “purpose” may be assessed objectively rather than subjectively,
that transformation for fair use purposes is not the same as adaptation or transformation for derivative-
work purposes, copyright law disfavors unauthorized substitution via infringement, and such substitution
may occur as to derivatives from the original market. Whyte Monkee, 174 F.4th at 779-93, 803-7.

81 The three Key Numbers supportive of a fair use finding end in 684, 747, and 771 (issue B). The most
important of the three, according to prior research and as corroborated in Table 2, is -747. It provides
that: “For purposes of determining whether parody of copyrighted work is ‘fair use,” inquiry focuses on
whether new work merely supersedes object of original creation or whether and to what extent it is
‘transformative’ and alters original work with new expression, meaning or message.”
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Table 2

Whether consideration of Increase in No. of No. of Total
factor tends to support a fair Citation Citations, | Citations, | Citations,
use on contested motion or Frequency, early | 2017 to early
pretrial judgment 2010-2016 | 2010 to 2024 | 2010 to

to 2017-24 2017 2024
No 45.86% 133 194 327
Yes 35.71% 70 95 165

Figure 3%2
Citation counts by Key Number, 2010-2016 to 2017-2024
32.38% = 2010-17
Post-17
80 1 77
68
119.23%
€ 60 A 57
3 53.33%
c 46
8
£ 401
L= 30
26
20 1
400.00%
0.00% 4
1 1 1
0 f T T T r T
99k684 Contributory 99k747 Transfor- 99k754 Particular works used 99k771 (A) 99k771(B) 99k 1020 Fair use
Liability mative use

Points of law supportive of a fair use determination are not appearing in judicial
opinions at a level of prominence or frequency that would reflect to potential fair
uses that they have a strong likelihood of prevailing on the defense, at least in
recent years. The three Key Numbers that strongly support a fair use finding were
cited about half as often, in absolute terms, in either of the two time periods. The
highest overall citation of any Key Number in any time period was Key Number
99k754 in the 2017-2024 time period, tracing to the no-fair-use finding in Harper
& Row Publishers, while the lowest overall citation numbers related to two Key
Numbers from Sony, across the two time periods. Table 3 and Figure 4 contain
these comparisons.

82 Figure 3 was developed with the use of study data and Microsoft Copilot, and then manually edited
and checked by the author.
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Table 3

Key Number/Name Nature of Issue/Rule, and Citation Frequency

Whether

consideration of Frequency

factor tends to of citation

. . 2010-
Key number/Key number name | support a fair use | increase, Post-17
17

on contested 2017-

motion or pretrial | 2024?

judgment
99k684 Contributory Liability Yes 0.00% 1 1
99k747 Transformative use Yes 32.35% 68 90
99k754 Particular Works Used No 18.18% 77 91
99k771 (A) No 119.23% 26 57
99k771 (B) Yes 300.00% 1 4
99k1020 Fair use No 53.33% 30 46

Figure 4%

Citation counts by whether factor supports fair use:
2010-17 vs 2017-24 (stacked)

Increase: 45.86%

300 A

250 A

200 A

150 4

Number of Citations

100 -

mmm No. of Citations, early 2010 to 2017
mmm No. of Citations, 2017 to 2024

Increase: 35.71%

factol 9

- use
\r US
s supPO™ -
0e

8 Figure 4 was developed with the use of study data and Microsoft Copilot, and then manually edited

and checked by the author.
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Therefore, H1 was consistent with the data. Courts were not less likely to identify
legal issues and state legal rules consistent with a finding of fair use in the post-
2016 period than in the early 2010 to 2016 period. They were, however, less likely
to identify these “sub rosa” fair use issues and rules in either period. There were,
in addition, less likely to increase their discussion of the issues and principles that
lend themselves to an ultimate fair use finding in the post-2016 period, than they
were to increase their discussion of issues and principles adverse to fair use. This
is consistent with some of the anecdotal evidence surveyed in Section 2, above.

H2 was consistent with the study data, on the other hand. Courts were much more
likely, overall, to identify legal issues and to articulate legal principles that tend to
reduce the possibility of a fair use finding in 2017-2024 as compared to in 2010-
2016. Moreover, the increase that H2 predicted in citation to anti-fair use
principles (or fair-use-resistant principles) was more rapid than the increase in
citation of the principles that are supportive of a fair use finding.

B.  Limitations of the Study and Considerations for Future Research

There are several limitations to this study. First, the study did not aim for
statistical significance, and can claim that the results are distinguishable from
random chance. Null hypothesis significance testing is fraught with challenges
that ultimately could not be confronted and addressed within the context of fair use
decisions and Westlaw Key Numbers, including confirmation of sample
completeness, measurement of variables and verification that their classification
into dependent variables is objective, and so forth.®* Also, like other empirical
legal and social-scientific research, it may not be reproducible or reliable.

8 E.g., Przemystaw G. Hensel, “Reproducibility and Replicability Crisis: How Management Compares
to Psychology and Economics—A Systematic Review of Literature,” FEuropean Management Journal 39,
no. 5 (2021): 577-94, https://www.sciencedirect.com/science/article/pii/S0263237321000025. (Amrhein,
Greenland, & McShane, 2019; Anna Dreber and Magnus Johannesson, “Statistical Significance and the
Replication Crisis in the Social Sciences.” In Oxford Research Encyclopedia of Economics and Finance.
Oxford: Oxford University Press, 2019, https://academic.oup.com/edited-volume/61801/chapter-
abstract/546471414%redirectedFrom=fulltext&login=false#546471414. Even if this study had
demonstrated statistically significant results at a threshold of less than 5% probability of attributability to
random chance, there would be a serious argument that the results still were not significant enough,
because a threshold of a 0.5% chance of randomness has been proposed. E.g., Benjamin et al., above.

85 Reliability and reproducibility refer to related questions of deriving consistent results from similar
studies of the same or similar datasets. See, e.g., Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579,
590 n. 9 (1993); Miller v. Bonta, 699 F.Supp.3d 956, 1004-5 & n. 214 (S.D. Cal. 2023); David H. Kaye
and David A. Freedman, “Reference Guide on Statistics.” In Reference Manual on Scientific Evidence.
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Different observers might classify the Key Numbers used in this study differently
than was done above, and might do studies that include other Key Numbers not
used above. Some of the main considerations here are that Westlaw uses the same
Key Number to capture different conclusions in the same sub-factor or ‘sub rosa’
rule of fair use, various formulations of which may be more or less favorable to the
fair use proponent; new Key Numbers appeared in Supreme Court cases
subsequent to those decided before the study period began in 2009, and may
especially in the case of Warhol-related Key Numbers, be material to the likelihood
of a fair use finding; reasonable minds may differ about which Key Numbers are
relatively neutral or deserving of tracking; alternate hypotheses could select
different events to generate study periods and study-related cutoff events, such as
events relating to constitutional law, financial or economic events, the evolution of
pleading/summary judgment and jury trial norms, or the Supreme Court decisions
such as in Oracle or Warhol.®® Second, its results may not be valid because a
variety of other Key Numbers and case-related metadata may be driving trends in
the decisions in ways that this study could not capture, such as Key Numnbers or

Committee on the Development of the Third Edition of the Reference Manual on Scientific Evidence and
Committee on Science, Technology, and Law Policy and Global Affairs, eds. Washington, DC: Federal
Judicial Center, 3d ed. 2011, 211, 227. One long-term study of thousands of social-science papers blamed
the non-reproducibility of about half of them on such factors as impeding replication of study results.
E.g., Nicola Jones, Half of Social-Science Studies Fail Replication Test in Years-long Project, Nature.com
(Apr. 1, 2026), https://www.nature.com/articles/d41586-026-00955-5. See also, Hensel, above note
Laurie Udesky, “Publish or Perish” Culture Blamed for Reproducibility Crisis, Nature.com (Jan. 20,
2025), https://www.nature.com/articles/d41586-024-04253-w (“small sample sizes and cherry-picking of
data” identified as “leading causes of reproducibility problems” in biomedical sciences). Some studies
may also not seem reproducible, but they are, because the replication or reproducibility study may itself
have reliability or validity problems. E.g., Hansel, above note _ . Reliability is related to robustness in
the sense that statistical significance or correlation findings should typically not change much with minor
changes in data scope or assumptions in measurement or statistical procedure employed. “The same
dataset can be analysed in different justifiable ways to answer the same research question, potentially
challenging the robustness of empirical science.” Balazs Aczel et al., “Investigating the Analytical
Robustness of the Social and Behavioural Sciences,” Nature 652 (2026): 135-42,
https://www.nature.com/articles/s41586-025-09844-9#citeas. Compare, Kaye and Freedman, above, at
295 (robust result does not depend on minor changes in “data or assumptions™).

8 One might say, in defense of this study, that: “Error ... is intrinsic to any measurement, and far from
ignoring it or covering it up or even attempting to eliminate it, authors of every paper about a scientific
experiment will include a careful analysis of the errors to put limits on the uncertainty in the measured
result.” David Goodstein, “How Science Works.” In Reference Manual on Scientific Evidence,
Committee on the Development [Etc.] et al. eds., above note , at 51-52.
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metadata relating decision date, procedural posture, judge or case location or
ideology, or party type (press, educator, nonprofit, commercial website, etc.).?’

Future studies might aspire to establishing statistical significance by, for example,
coding all fair use opinions by temporal relationship to Campbell, Oracle, and/or
Warhol; coding for social factors such as the economy being in or emerging
recently from recession at the time of the decision; entity nature of the parties,
financial deep pockets of the defendant or even of the plaintift as well, nationality
of the parties, industry or brand salience of the parties, procedural posture, relevant
developments in civil procedure and jury trial (Seventh Amendment) law, appellate
or district court status of the issuing court, partisan/age/demographic factors of the
authoring judge, factors related to the law firms and amici briefs represented on
each side and relevant advocacy in favor of neither party but related to a larger

principle or lobbying position, and experience or lack thereof of counsel.®

IV. Conclusion

Westlaw Key Numbers present a series of potentially determinate outcomes in
what is otherwise a fact-bound potential landscape of uncertainty for creators. One
potential “sub rosa rule” of fair use is that alteration means that adding new
information or meanings to a work used in whole or in part may be lawful.*
Another is that nonminimal, non-speculative harm may result in a finding of no
fair use. These are two of the more subsidiary principles or precepts that may
support a finding of fair use, by raising the burden on copyright owners above the
level of mere complaint about unauthorized use, and assertion of a revenue threat.

This study has examined whether such fair use-protective principles or doctrines
may be in decline as a result of the most recent “fake news” scare, directed at
unreliable online outlets that may also be implicated in copyright infringement. It

87 Cf. Miller, 699 F. Supp.3d at 1004-5 (study conclusions may not display validity when dataset is
limited and lacks information on critical potential causes or contributing factors in many cases).

88 Cf. Paul M. Janicke & LiLan Ren, “Who Wins Patent Infringement Cases?”, AIPLA Quarterly Journal
34,n0. 1 (2006): 1, 11-19 (proposing to show statistical significance of a regression model of patent
infringement issue outcomes using such factors); Kaye and Freedman, above note __ at 250-57 (under
certain conditions, a dataset that manifests outcomes two or three standard deviations outside what would
be expected given the other explanatory variables may be said to probably not differ from the normal
distribution solely as a result of chance, meaning that the null hypothesis that a specific variable
hypothesized to alter the distribution from the norm should be rejected).

% Hughes, above note .
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finds not only that principles adverse to fair use increased their citation count more
rapidly in the 2017-2024 period, even among a similar baseline of cases as in early
2010 to 2016 involved, but that principles favorable to fair use are rarely cited at
all. Some principles favorable to fair use are some of the least-often cited in the
2017-2024 period of any of the principles that was studied, which excluded some
neutral, uncontroversial, obligatory throat-clearing statements of law.”

Future studies could conduct event studies on the application of such principles as

merger, scénes a faire, and the first sale doctrine.’’ They could also contextualize

% Among the excluded Key Numbers were 99k743 (fair use a case-by-case analysis, based on
combination of factors rather than any one fact or consideration, fair use not amenable to clear rules, with
statutory preamble examples of possible fair uses representing more general guidance than presumptions
or rules in favor of their fairness, and statutory factors are purpose and character of use, nature of
copyrighted work, amount and substantiality of portion used in relation to copyrighted work as whole,
and effect of use on potential market for or value of copyrighted work, must be explored together, and not
in isolation, in light of purpose of copyright laws), and 99k1069(3) (fair use a mixed question of law and
fact).

1 Mattel Inc. v. Walking Mountain Prods., 353 F.3d 792, 802 (9th Cir. 2003) (defendant’s use of
copyrighted work to make “different set of [lifestyle] associations,” or “different [cultural or social]
context,” may be fair use); Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1269-71 (11th Cir.
2001) (new and different “plot elements” in defendant’s story, commenting on plaintiff’s story, helped
make it a fair use); MCA, Inc. v. Wilson, 677 F.2d 180, 185 (2d Cir. 1981) (satire or parody of
copyrighted song may be fair use, through it uses portion of original’s lyrics, so long as use is not
excessive or unnecessary given intention to comment), ibid., 188-90 (Mansfield, J., dissenting) (similar);
Durham Indus., Inc. v. Tomy Corp., 630 F.2d 905, 912-13 & n. 11 (2d Cir. 1980) (in order that copyright
not protect “ideas,” infringement doctrine provides that “‘defendant[s] may legitimately avoid
infringement by intentionally making sufficient changes in a work which would otherwise be regarded as
substantially similar to that of the plaintiff's.,””” and that for substantial similarity and therefore
infringement to be found, differences between works must be more than “slight”) (quoting 3 Melville B.
Nimmer and David Nimmer, Nimmer on Copyright § 13.03[B]. New York: Matthew Bender, 1975-1978,
13-37); Reyher v. Children's Television Workshop, 533 F. 2d 87, 89, 91 (2d Cir. 1976) (affirming district
court’s finding that where there are substantial differences between plaintiff’s and defendant’s works,
mere fact that defendant may have copied “thematic concepts or scenes which necessarily must follow
from certain similar plot situations” does not result in liability, under scénes a faire doctrine) (citing 1
Melville B. Nimmer and David Nimmer, Nimmer on Copyright § 143.11. New York: Matthew Bender,
1975-1978, 626.2). For a discussion of the ideas implicit in a complex work, see Satava v. Lowry, 323
F.3d 805, 812-13 (9th Cir. 2003) (similar to Durham Indus.); Data East USA, Inc. v. Epyx, Inc., 862 F.2d
204, 208-10 (9th Cir. 1988) (similar to Reyher); Walker v. Time Life Films, Inc., 784 F. 2d 4 (2d Cir.
1986); Warner Bros., Inc. v. American Broadcasting Cos., 654 F. 2d 204 (2d Cir. 1981); Fulks v. Knowles-
Carter, 207 F. Supp. 3d 274 (S.D.N.Y. 2016) (similar to Reyher); Atari, Inc. v. Amusement World, Inc.,
547 F. Supp. 222, 227-30 (D. Md. 1981) (collecting cases); Alexander v. Haley, 460 F. Supp. 40, 45
(S.D.N.Y. 1978); Samuelson, above n. __, at 4 (citing, inter alia, Simms v. Stanton, 75 F. 6 (C.C.N.D. Cal.
1896)); Van Houweling, above n. __, at 474, 496 (citing, inter alia, Veeck v. Southern Building Code
Congress International, Inc., 293 F.3d 791, 791, 802 (5th Cir. 2002); International Code Council, Inc. v.
UpCodes, Inc., No. 17 CIV. 6261, 2020 WL 2750636, at *19, 21 (S.D.N.Y. May 27, 2020); American
Institute of Physics v. Winstead PC, No. 3:12-CV-1230-M, 2013 WL 6242843, at *13 (N.D. Tex. Dec. 3,
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the frequency of Key Number citations within broader trends in the number of
outcomes of copyright litigation, using such data sets as those offered by Lex
Machina, Bloomberg Dockets, or the Recap Project.”” Finally, they might test
additional hypotheses, such as that the issuance of a fair use decision in an election
year or by a judge affiliated with or appointed by a president from one of the two
major political parties affects its content, using longer-term or more granular data.

Appendix. Supplementary Material
Westlaw Key Numbers for Fair Use as of 1984-1993

Key: Each numbered entry under a case name contains the Headnote number in the
case (first line), Key number category name across cases (also first line), Key
number symbol (second line), and Key number title (also second line)

Sony v. Universal City Studios Headnotes
5 Copyrights and Intellectual Property
99VIII(C) Fair Use

Any individual may reproduce a copyrighted work for a “fair use,” copyright
owner does not possess exclusive right to such a use. 17 U.S.C.A. § 106.

2013)). Compare, for these purposes, Sid and Marty Krofft Tel. v. McDonald's Corp., 562 F.2d 1157, 1167
(9th Cir. 1977) (finding infringement despite significant differences in execution of idea or themes of
plaintift’s audiovisual work) (citing Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1110 (9th
Cir. 1970)); Atari, Inc. v. North Am. Phillips, Inc., 672 F. 2d 607 (7th Cir. 1982) (same); Mannion v.
Coors Brewing Co., 377 F. Supp. 2d 444, 447, 455 (S.D.N.Y. 2005), further proceedings at 530 F. Supp.
2d 543 (S.D.N.Y. 2008) (same, as to photograph); Detective Comics, Inc. v. Bruns Pubs., Inc., 28 F. Supp.
399 (S.D.N.Y. 1939), modified, 111 F.2d 432 (2d Cir. 1940) (same, as to comic book stories). On the first
sale doctrine, see Capitol Records LL.C v. ReDigi, Inc., 910 F.3d 649 (2d Cir. 2018); Softman Products
Co. v. Adobe Sys. Inc., 171 F. Supp. 2d 1075, 1084-89 (C.D. Cal. 2001).

2 E.g., Advanced RECAP Archive Search for PACER, CourtListener.com (2025),
https://www.courtlistener.com/recap; Bloomberg Law, Latest Enhancements to Bloomberg Law Dockets
Provide New Content and Additional Tools (2024), https://pro.bloomberglaw.com/insights/company-
news/latest-enhancements-to-bloomberg-law-dockets-provide-new-content-and-additional-tools/; Lex
Machina, Lex Machina Launches Full Federal, Expands Legal Analytics to All Federal District Courts,
Law.com (2024), https://www.law.com/legaltechnews/2024/11/13/lex-machina-launches-full-federal-
expands-legal-analytics-to-all-federal-district-courts-/.
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12 Copyrights and Intellectual Property
99k684 Contributory Liability

Was there contributory infringement? No
Material Facts

. Manufacturers of home videotape recorders demonstrated significant
likelihood that substantial numbers of copyright holders would not object to having
their broadcasts time shifted by private viewers

. Owners of copyrights on television programs failed to demonstrate that time
shifting would cause any likelihood of nonminimal harm to potential market for, or
value of, their copyrighted works

. Home videotape recorder was capable of substantial noninfringing uses

[99k984] Causes of Action: Copyright Violation>Contributory Infringement
Copyright Violation>Indirect or Secondary Infringement (Contributory,
Inducement, and Vicarious)

Manufacturers of home videotape recorders demonstrated a significant likelihood
that substantial numbers of copyright holders who licensed their works for
broadcast on free television would not object to having their broadcasts time
shifted by private viewers and owners of copyrights on television programs failed
to demonstrate that time shifting would cause any likelihood of nonminimal harm
to the potential market for, or the value of, their copyrighted works and therefore
home videotape recorder was capable of substantial noninfringing uses; thus,
manufacturers' sale of such equipment to general public did not constitute
contributory infringement of respondents' copyrights.

Harper & Row Publishers v. Nation Enterprises (1984) Headnotes
1 Copyrights and Intellectual Property

99k753 Publication status of work used
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Unpublished nature of a work is a key, though not necessarily determinative, factor
tending to negate a defense of fair use raised in copyright infringement action. 17
U.S.C.A. § 107.

2 Copyrights and Intellectual Property
99VIII(C) Fair Use

Under ordinary circumstances, author's right to control first public appearance of

his undisseminated expression will outweigh a claim of fair use. 17 U.S.C.A. §
107.

3 Copyrights and Intellectual Property
99k574 Copying; access

Copyrights and Intellectual Property
99VIII(C) Fair Use

Copyrights and Intellectual Property
99k754 Particular Works Used

Doctrine of fair use would not be expanded to create what amounted to a public
figure exception to copyright; whether verbatim copying of a public figure's
manuscript in a given case is or is not fair must be judged according to traditional
equities of fair use. U.S.C.A. Const.Amend. 1; 17 U.S.C.A. § 107.

4 Copyrights and Intellectual Property
99k1069(3) Fair use

Fair use, within meaning of Copyright Revision Act, is a mixed question of law
and fact. 17 U.S.C.A. § 107.

5 Federal Courts
170Bk3785 Need for further evidence, findings, or conclusions

Where district court has found facts sufficient to evaluate each of the statutory
factors, an appellate court need not remand for further fact-finding but may
conclude as a matter of law that the challenged use does not qualify as a fair use of
a copyrighted work. 17 U.S.C.A. § 107.
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6 Copyrights and Intellectual Property
99k743 Factors considered in general

Although statutory factors are not meant to be exclusive, the four factors identified
by Congress as especially relevant in determining whether use was fair are purpose
and character of the use, nature of the copyrighted work, substantiality of the
portion used in relation to the copyrighted work as a whole and effect on the
potential market or value of the copyrighted work. 17 U.S.C.A. § 107.

7 Copyrights and Intellectual Property

99k767 Compilations and collective works

Was use considered fair use of copyrighted work? No
Material Facts

. Magazine's unauthorized publication of verbatim quotes from the “heart” of
unpublished presidential memoirs was intended to supplant copyright holders'
commercially valuable right of first publication

Causes of Action: Copyright Violation>General Infringement

Magazine's unauthorized publication of verbatim quotes from essentially the
“heart” of unpublished presidential memoirs, which was intended to supplant
copyright holders' commercially valuable right of first publication, was not a “fair
use” within meaning of Copyright Revision Act. 17 U.S.C.A. § 107.

8 Copyrights and Intellectual Property
99k1020 Fair use

Every commercial use of copyrighted material is presumptively an unfair
exploitation of the monopoly privilege that belongs to the owner of the copyright.

9 Copyrights and Intellectual Property
99k452 Right of first publication

Right of first publication encompasses not only the choice whether to publish at
all, but also the choice as when, where and in what form first to publish a work.

10 Copyrights and Intellectual Property
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99k 1112 Presumptions, Inferences, and Burden of Proof

Once a copyright holder establishes with reasonable probability the existence of a
causal connection between the infringement and a loss of revenue, burden properly
shifts to infringer to show that damage would have occurred had there been no
taking of copyrighted expression. 17 U.S.C.A. § 504(b).

11 Copyrights and Intellectual Property

99k1044(5) Books and other literary works
Copyrights and Intellectual Property

99k1113 Weight and sufficiency

Was evidence sufficient to support damage award? Yes
Material Facts

. Record established that magazine's cancellation of serialization of
presidential memoirs was a direct result of defendant's unauthorized publication in
violation of plaintiff's copyrights

. Record established that magazine's refusal to make last payment was a direct
result of defendant's unauthorized publication of portions of a manuscript in
violation of plaintiff's copyrights

Causes of Action: Copyright Violation>General Infringement

Record established that magazine's cancellation of its projected serialization of
presidential memoirs and its refusal to make its last payment were the direct result
of defendant's unauthorized publication of portions of a manuscript violation of
plaintiff's copyrights and therefore trial court properly awarded actual damages and
an accounting of profits for copyright infringement. 17 U.S.C.A. § 504(b).

12 Copyrights and Intellectual Property
99k771 Eftect of use on market for or value of protected work

To negate fair use one need only show that if the challenged use should become
widespread, it would adversely affect the potential market for the copyrighted
work. 17 U.S.C.A. § 107.
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Stewart v. Abend (1990) Headnotes

15 Copyrights and Intellectual Property
99k767Compilations and collective works

Was fair use established? No

Material Facts+

. Magazine story was used as basis for motion picture

. Petitioners received $12 million from the re-release of the motion picture
during the renewal term

. The motion picture expressly used the story's unique setting, characters, plot,
and sequence of events

. Re-release of the film impinged on the ability to market new versions of the
story

Causes of Action: Copyright Violation>General Infringement

Use of magazine story as basis for motion picture was not fair use. 17 U.S.C.A. §
107.

Campbell v. Acuff-Rose Music (1993) Headnotes
1 Copyrights and Intellectual Property
99k743 Factors considered in general

Section of 1976 Copyright Act describing fair use doctrine requires case-by-case
analysis and not rigid application of bright line rules; statutory examples of
permissible uses provide only general guidance. 17 U.S.C.A. §§ 101, 107.

2 Copyrights and Intellectual Property
99k743 Factors considered in general

Statutory factors of fair use doctrine listed in 1976 Copyright Act, which are
purpose and character of use, nature of copyrighted work, amount and

38



substantiality of portion used in relation to copyrighted work as whole, and effect
of use on potential market for or value of copyrighted work, must be explored
together, and not in isolation, in light of purpose of copyright laws. 17 U.S.C.A. §§
101, 107.

3 Copyrights and Intellectual Property
99k747 Transformative use

For purposes of determining whether parody of copyrighted work 1s “fair use,”
inquiry focuses on whether new work merely supersedes object of original creation
or whether and to what extent it is “transformative” and alters original work with
new expression, meaning or message. 17 U.S.C.A. §§ 101, 107.

4 Copyrights and Intellectual Property
99k747 Transformative use

For purposes of determining whether parody of copyrighted work is “fair use,” the
more “transformative” the new work is, the less significant are other factors, like
commercialism, that might weigh against finding of fair use, even though
transformative use is not absolutely necessary for finding of fair use;
transformative works lie at heart of fair use doctrine's guarantee of breathing space
within confines of copyright. 17 U.S.C.A. §§ 101, 107.

5 Copyrights and Intellectual Property
99k750 Parody or satire

Parody, like other comment or criticism, may claim fair use status under Copyright
Act. 17 U.S.C.A. §§ 101, 107.

6 Copyrights and Intellectual Property
99k750 Parody or satire

For purposes of copyright law, “parody” is use of some elements of prior author's
composition to create new one that, at least in part, comments on original author's
work. 17 U.S.C.A. §§ 101, 107.

7 Copyrights and Intellectual Property
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99k750 Parody or satire

For purposes of determining whether parody of copyrighted work 1s “fair use,”
threshold question is whether parodic character may reasonably be perceived;
whether parody is in good taste or bad does not and should not matter. 17 U.S.C.A.
§§ 101, 107.

8 Copyrights and Intellectual Property
99k746 Commercial or noncommercial use
Copyrights and Intellectual Property
99k1020 Fair use

For purposes of determining whether parody of copyrighted work is fair use, every
commercial use of copyrighted material is not presumptively unfair; work's
commercial nature is only one element to be considered. 17 U.S.C.A. §§ 101, 107.

9 Copyrights and Intellectual Property
99VII(B)2 Infringement of Particular Works

Fact that use of copyrighted work is educational and not for profit does not insulate
it from finding of infringement, any more than commercial character of use bars
finding of fairness. 17 U.S.C.A. §§ 101, 107.

10 Copyrights and Intellectual Property
99k750 Parody or satire

Consideration of “nature of copyrighted work,” as required by Copyright Act, in
determining fair use is of little value in parody cases as parodies almost invariably
copy publicly known and expressive works. 17 U.S.C.A. §§ 101, 107.

11 Copyrights and Intellectual Property
99k768 Amount and Substantiality of Portion Used

For purposes of determining whether use of copyrighted work is “fair use,”
consideration of amount and substantiality of portion of original used in relation to
copyrighted work as a whole and whether substantial portion of infringing work
was copied verbatim from copyrighted work 1s relevant question; consideration
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turns on persuasiveness of justification for particular copying. 17 U.S.C.A. §§ 101,
107.

12 Copyrights and Intellectual Property
99k750 Parody or satire

Even if allegedly infringing work copies “heart” from original, use for parody may
still be “fair use” as parody takes aim at “heart” of original as part of work which
will most readily conjure up original for parody. 17 U.S.C.A. §§ 101, 107.

13 Copyrights and Intellectual Property

99k757 Musical works and accompanying words
Copyrights and Intellectual Property

99k768 Amount and Substantiality of Portion Used

Did amount of work used weigh in favor of fair use? Yes
Material Facts

. Even if parody did borrow from “heart” of original lyrics, repetition of
music required evaluation in light of song's parodic purpose and character

. Repetition of music required evaluation in light of song's transformative
elements and consideration of potential for market substitution

Causes of Action: Copyright Violation>General Infringement

Song parody did not borrow excessively from original lyrics, even if parody did
borrow from “heart” of original lyrics, but repetition of music required evaluation
in light of song's parodic purpose and character and its transformative elements and
consideration of potential for market substitution. 17 U.S.C.A. §§ 101, 107.

14 Copyrights and Intellectual Property
99k771 Eftect of use on market for or value of protected work

For purposes of determining “fair use,” court considers effect of use on potential
market for or value of copyrighted work which requires determination of extent of
market harm caused by particular actions of alleged infringer and determination of
whether unrestricted and widespread conduct of sort engaged in by alleged
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infringer would result in substantially adverse impact on potential market for
original. 17 U.S.C.A. §§ 101, 107.

15 Copyrights and Intellectual Property

99k757 Musical works and accompanying words

Copyrights and Intellectual Property

99k771 Effect of use on market for or value of protected work

Fact that use of copyrighted song in parody was wholly commercial would not
allow presumption of likelihood of future harm to copyright holders as
presumption of market harm applies only when commercial use amounts to mere
duplication of entirety of original. 17 U.S.C.A. §§ 101, 107.

16 Copyrights and Intellectual Property

99k750 Parody or satire

Copyrights and Intellectual Property

99k771 Effect of use on market for or value of protected work

Fact that parody may harm market for original, or kill demand for original
completely, does not produce harm cognizable under Copyright Act; court
distinguishes between biting criticism that merely suppresses demand and
copyright infringement which usurps it. 17 U.S.C.A. §§ 101, 107.

17 Copyrights and Intellectual Property
99k750 Parody or satire

If parody of copyrighted work has effect not only in arena of criticism but also in
protectable markets for derivative works, law looks beyond criticism to other
elements of work to determine if parody is “fair use.” 17 U.S.C.A. §§ 101, 107.

18 Copyrights and Intellectual Property
99k750 Parody or satire
Copyrights and Intellectual Property

99k771 Effect of use on market for or value of protected work
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Fact that parody may impair market for derivative uses by very effectiveness of its
critical commentary is no more relevant under copyright than like threat to original
market. 17 U.S.C.A. §§ 101, 107.

19 Summary Judgment

368Hk176 Copyrights

Was there a showing of parody's effect on derivative market for non-parody? No
Material Facts

o There was nothing in record to show effect of song parody on derivative
market for nonparody, rap version of copyrighted work

Appendix 2

Search Term Entered to Retrieve Data in Form of Cases Published on
Westlaw

“99k684 or 99k743 or 99k744 or 99k745 or 99k746 or 99k747 or 99k748 or
99k749 or 99k750 or 99k753 or 99k754 or 99k755 or 99k757 or 99k767 or 99k768
or 99k771 or 99VIII!”
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